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My family lives, eats, and breathes baseball. Even though we 
are in the midst of the football season, all we can think about 
is spring training in Florida. With the PEPC, right now I feel 
like a rookie coach midway through my first season. We have 
gotten off to a great start. The cobwebs have been shaken off 
and we are just getting into our stride as we enter the second 
half of the season.

I am looking forward to the January presentation with the 
same anticipation as the big game with the archrival. Robert 
Kirkland, Esq., will highlight issues related to estate planning 
for digital property. He will discuss fiduciary access and 
responsibility and the issues of dealing with different third 
party providers. No need to travel to Orlando in January to 
learn the latest on digital property.  

In February, Barbara Sloan, Esq., will discuss spousal transfers 
during life, at death, and beyond. This presentation will focus 
on the interplay between the marital deduction and the 
applicable exclusion amount (or its state equivalent) in family 
wealth transfer planning. This will be a technical luncheon that 
estate planning practitioners will enjoy.

In March, Bruce Stone, Esq., will discuss ethical issues with 
the multidisciplinary team. I heard Bruce speak on this topic 
last November and it was both enlightening and frightening. 
He used real-life fact patterns to demonstrate the ethical and 
legal issues that could evolve with the multidisciplinary team. 
With our multidisciplinary council, I foresee a standing-room-
only presentation.

In May, the regular season ends and the playoffs begin. Think 
fireworks lit and the Liberty Bell ringing! We have a fabulous 
Annual Meeting planned for 2014 at the Penn Museum. We 
have invited Professor Samuel Donaldson from Georgia State 
University School of Law to speak to the council about income 
tax and trusts. Professor Donaldson is the MVP of speakers. 
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In 2010 President Obama signed into law the Patient 
Protection and Affordable Care Act (PPACA). Enacted as part 
of the PPACA, a new Medicare tax on unearned income was 
added which imposes a 3.8% surtax on certain investment 
income of individuals and estates and trusts beginning 
January 1, 2013.  This tax, which is codified under Internal 
Revenue Code (IRC) Section 1411, is one of the essential 
revenue raisers for funding of the PPACA.  More commonly 
known as the net investment income tax (NIIT), the 3.8% 
surtax will mainly affect high income earning individuals.  
Many trusts and estates will also be affected as well because 
the exposure to this new tax begins at much lower income 
levels for these entities. The new NIIT, along with other 
significant rate increases taking effect in 2013, will be a 
surprise to many taxpayers who have not planned for 
these changes via adequate tax withholding and estimated 
payments. Fortunately, there are a variety of planning 
opportunities for individuals, trusts and estates to reduce their 
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NIIT  continued

President’s Message  continued

exposure to the new NIIT.  However, before these strategies 
can be fully understood, it is important to comprehend the 
basic mechanics of the NIIT.  

Mechanics of the Net Investment Income Tax
For individuals, the 3.8% tax is imposed on the lesser of: 

a)  Net investment income or

b)  The excess (if any) of Modified Adjusted Gross Income 
(MAGI) over the applicable threshold amount ($250,000 for 
a joint return or surviving spouse, $125,000 for a married 
individual filing a separate return, and $200,000 for all 
others).   

This 3.8% tax is in addition to any other taxes an individual 
may be subject to, including regular income tax, alternative 
minimum tax, self-employment tax and the new 0.9% 
Additional Medicare Tax on earned income that was also 
enacted as part of the PPACA.  

Modified Adjusted Gross Income, for the purposes of the 
NIIT, is defined as a taxpayer’s Adjusted Gross Income (AGI) 
increased by any amount of income excluded under the 
foreign income exclusion.  Therefore, for individuals that 
exclude no foreign income, MAGI essentially means AGI.

It is important to note that individuals whose MAGI does not 
exceed their applicable threshold amount will not be subject 

He can make any topic entertaining. If you are interested 
becoming one of our annual meeting sponsors, please contact 
the PEPC Office at staff@philaepc.org.

As the coach of this fabulous team, the one thing we need 
is fans in the seats. Our scouts have done an outstanding 
job. To learn more about all council programs and events, 
please visit our website at www.philaepc.org. We have over 
20 educational and social events throughout the year. If you 
are not participating, then you are missing out. We really are 
bringing the best national speakers to Philadelphia.

Finally, I don’t want to wait for the Awards Banquet to thank 
all of the various parties who have helped make this season 
great. Thank you to ALL of our sponsors! We wouldn’t have 
national speakers without our sponsors. Special thanks to the 
All-Stars of the 2013–2014 season, the year-long sponsors: 
Freeman’s, Glenmede, Haverford Trust, and Pennsylvania Trust. 

In closing, as Yogi Berra would say, “A nickel ain’t worth a dime 
anymore.” That is why our clients need estate planners. 

to the NIIT even if they have investment income since the 
tax is imposed on the lesser of the two.  That is, only when an 
individual’s MAGI exceeds the applicable threshold amount 
will the NIIT apply. For example, a retired married couple with 
AGI of $230,000, composed of $80,000 of dividends, $50,000 
of interest, and $100,000 of taxable retirement distributions 
will not be subject to the 3.8% tax.  Even though much of their 
income would be considered investment income under IRC 
Section 1411 (covered in detail below) the NIIT will not apply 
since their MAGI falls below the $250,000 threshold for joint 
filers.

Accordingly, when planning for clients, it is critical to 
determine whether the NIIT will be imposed on their net 
investment income, or their excess MAGI.  For individuals 
having the NIIT applied on the latter, planning strategies 
that reduce or defer any type of income will reduce their 
NIIT exposure, as MAGI will decrease.  A married couple with 
$300,000 of MAGI ($200,000 of wages and $100,000 of interest 
and dividends) can take advantage of salary deferrals, 401(k) 
contributions, deductible IRA contributions, and HSA or FSA 
contributions to reduce their NIIT. Since the NIIT is imposed 
on the $50,000 by which their MAGI exceeds the $250,000 
threshold as opposed to their $100,000 of investment income, 
they are not limited in NIIT planning to just reducing their 
investment income.  Therefore, controlling AGI becomes even 
more valuable in these cases.

Composition of Investment Income
For individuals with less investment income than excess 
MAGI, determining which income constitutes “net investment 
income” becomes crucial. It is also where the NIIT formula, 
which to this point has been black and white, begins to show 
shades of grey.

As defined under IRC Section 1411(c), net investment income 
is the sum of three different categories of income:

a)  Gross income from interest, dividends, annuities, royalties, 
and rents,

b)  Other gross income derived from a passive activity (e.g. real 
estate investing) or the trading of financial instruments or 
commodities, and

c)  Net gain attributable to the disposition of property (other 
than trade or business property held in an active trade or 
business).

The sum of these three income categories is then reduced 
by any deductible investment expenses allowed for the year.  
This includes investment interest expense, other investment 
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expenses directly connected to the production of investment 
income, and state, local and foreign taxes allocable to 
investment income. The NIIT is then applied to this net 
amount.   

As a general rule, income otherwise excluded from gross 
income is not included in the calculation of investment 
income.  Tax-exempt interest from state and municipal 
bonds, Roth IRA distributions, the excluded gain from the 
sale of a principal residence and gains deferred due to 
nonrecognition rules such as IRC Section 1031 exchanges for 
real estate are all excluded from the calculation of investment 
income.  Additionally, many forms of retirement income 
such as distributions from IRA’s, pension plans, 401(k) plans, 
tax sheltered annuities and social security benefits are not 
considered investment income.  Generally, income and loss 
amounts are netted together within their category and cannot 
fall below zero.  That is, losses from passive activities can 
offset income from other passive activities but such losses 
cannot offset either gains attributable to the disposition of 
property or interest, dividends, annuity income, royalty and 
rental income. There is, however, an exception to this rule 
for losses attributable to the disposition of property that will 
be discussed later.  Understanding more the composition of 
these three categories and the statutory definitions of what is 
included in each category is vital to recognizing effective tax 
planning opportunities for your clients.

Gross Income from Interest, Dividends, 
Annuities, Royalties, and Rents
The first category, gross income from interest, dividends, 
annuities, royalties, and rents, are the types of income usually 
thought of as “investment” income.  However, as noted 
above, this does not include tax-exempt interest.  There are 
also exceptions for certain interest, dividends, annuities, 
royalties and rents that are earned in the ordinary course of 
a business (excluding the trading of financial instruments 
or commodities) provided the individual is not considered 
a passive investor of the business.  The rules, described in 
Regulation §1.1411-4, can get complex but there are relief 
provisions, particularly for some self-employed individuals.  
An individual whose primary business is loaning money 
and collecting interest may be able to exclude this interest 
income from investment income for the purposes of the NIIT.  
However, an individual whose business primarily provides 
legal services cannot exclude interest earned on the business’s 
working capital from the definition of investment income.  
Aside from this narrow exception, gross income from interest, 
dividends, annuities, royalties and rents are generally included 
in investment income as one would expect.

Planning ideas surrounding this category of investment 
income are somewhat limited. Tax-exempt bond interest 
may yield higher after-tax returns for NIIT paying individuals. 
Therefore, an individual’s exposure to the NIIT should be 
communicated to their investment advisors so the most tax-
efficient asset allocation can be considered. 

Passive Activities
The second category of investment income, other gross 
income derived from a passive activity or a trade or business 
of trading financial instruments or commodities, is where 
things become more challenging.  Essentially, all income 
derived from a passive activity is included in investment 
income.  Expanding the previous example, a passive 
partner in a law firm will include as investment income his 
or her entire portion of income earned by the business, 
including ordinary income.  This provision may effectively 
include all of the income earned from partnership and 
S-corporation investments. Accordingly, examination of 
whether an individual’s activities rise to the nonpassive level is 
increasingly important for NIIT planning.

IRC Section 469 lays out the passive activity rules for 
determining whether an individual is passive with regard to 
an activity.  The rules, in general, only allow individuals to 
deduct passive losses up to the amount of passive income 
earned during the year. Any unused losses are carried 
forward to the next year, where the suspended losses are 
again subject to the same limitation.  In order for an activity 
to be considered nonpassive, an individual must prove they 
“materially participate” in the activity by passing at least one 
of seven different tests from the regulations.  Most of the tests 
consider the hours the individual participated in the activity. 
Rental real estate activities are by default deemed passive and 
individuals have more stringent requirements which must be 
met before their rental activities can escape passive treatment.  

Previously, passive treatment was only significant for 
individuals with passive losses in excess of passive income. 
However, the NIIT puts a new focus on the passive activity 
rules for taxpayers with net passive income, as this income 
will now be subject to the additional 3.8% tax. Reviewing 
your clients’ participation levels in their activities, evaluating 
prior passive activity grouping elections and considering new 
groupings may unveil opportunities to reduce NIIT exposure.  
While these grouping elections are often irrevocable, NIIT 
regulations allow a taxpayer to regroup their activities in the 
first year in which they meet their applicable MAGI threshold 
and have net investment income.  It is also important to 

NIIT  continued

continued on page 5
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note that once an activity escapes passive treatment, a 
portion of its income may still be included as investment 
income depending on its character (interest, dividends, rents, 
royalties). 

Sale and Dispositions of Property
The final category of investment income, net gain attributable 
to the disposition of property, includes capital gains from the 
sale of investment securities, and gains resulting from the sale 
of partnership and S-corporation interests and passive rental 
properties. However, similar to the exception for interest, 
dividends, rents and royalties earned in the ordinary course 
of a trade or business by a nonpassive taxpayer, there is also 
a similar exception for gains from the disposition of property.  
Gains that are derived from property held in a trade or 
business (which is not the trading of financial instruments or 
commodities) which is not a passive activity of the taxpayer 
are not included in investment income.  For example, in the 
case of a doctor’s office that sells an MRI scanner and incurs a 
gain, such gain will not be included in investment income by 
the nonpassive partners.

Additionally, losses attributable to the disposition of property 
have the unique ability to offset income from the other 
two categories of investment income in certain situations.  
Keeping in mind that no category of investment income can 
fall below zero, losses from the disposition of property that are 
currently allowed to reduce a taxpayer’s income for regular tax 
purposes are allowed to offset investment income from the 
other two categories for NIIT purposes.  For example, assume 
a taxpayer has $10,000 of interest income, $20,000 of capital 
gains and $25,000 of capital losses from the sale of stock.  All 
of the income(loss) is investment income for NIIT purposes 
with the $10,000 of interest income falling into a different 
category than the net $5,000 capital loss.  Since categories 
cannot be reduced below zero, it is possible that the taxpayer 
in this example would not get benefit from the net capital loss 
and would have to report the full $10,000 of interest income 
as net investment income.  However, as the taxpayer would 
be allowed to deduct $3,000 of the net capital loss for regular 
tax purposes, for NIIT purposes, $3,000 of net capital loss may 
be used to offset the $10,000 of interest income.  The unused 
$2,000 of capital losses will carry forward to the next year 
for NIIT purposes as well as regular tax purposes.  This ability 
of capital losses to offset other types of investment income 
becomes even more beneficial when an individual has capital 
gain income from trade or business assets which is excluded 
from investment income for NIIT purposes and offsetting 
capital losses which are considered investment income for 
NIIT purposes. 

More complex rules apply to the sale of partnership or 
S-corporation interests that are nonpassive to the individual 
(gains from the sale of passive ownership interests are entirely 
included in investment income).  In general, the amount of 
gain (or loss) included in investment income is the lesser of: 
the seller’s overall gain or loss determined for regular tax 
purposes, or the seller’s share of hypothetical gain or loss 
that would be included in investment income because the 
assets were not held in a trade or business or the activity was 
passive to the seller.  In order to determine the hypothetical 
gain under these rules, a full valuation of the business’s assets 
and the business’s inside tax basis in all of its assets would be 
required.  Fortunately, however, the final regulations provide 
an optional simplified calculation method for taxpayers that 
meet certain requirements. The optional simplified method 
requires a seller to multiply their gain or loss for regular tax 
purposes by a specified ratio to determine the portion of gain 
includable in investment income.  To qualify for use of the 
optional simplified method, the taxpayer’s gain on disposition 
must be less than $250,000.  If the taxpayer’s gain exceeds 
this amount, but is less than $5,000,000, there are additional 
requirements that must be met before the optional simplified 
method can be used.  Keep in mind, these specific provisions 
related to the disposition of partnership and S-corporation 
interests are still in proposed format and may be subject to 
additional changes.

Finally, as investment income does not include income that is 
deferred or excluded, installment sales and IRC Section 1031 
transactions of like-kind property may become even more 
advantageous, as the NIIT tax would be deferred (along with 
any other regular tax on such gains).  Additionally, individuals 
not normally above their applicable MAGI thresholds, 
but would otherwise be subject to the tax on account of 
increased MAGI from the sale of their business, may be able to 
permanently exclude this gain from the NIIT by recognizing it 
over several years if it keeps their MAGI below their applicable 
threshold.  However, in these cases it is important not to let 
the tax tail wag the dog. The terms of the sale of a business 
should always be a business decision rather than a tax 
decision. However, this planning may be useful for individuals 
already leaning toward installment or other deferral strategies.

Trusts, Estates and the Net Investment Income 
Tax
The mechanics of the NIIT for trusts and estates are very 
similar to those for individuals. However, two key differences 
are discussed below.

continued on page 6
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For trusts and estates, the 3.8% tax is imposed on the lesser of: 

a)  Undistributed net investment income or

b)  The excess (if any) of AGI over the applicable threshold 
amount.  

In contrast to individuals, the applicable AGI threshold is 
dramatically lower for trusts and estates.  For trusts and 
estates the threshold is equal to the dollar amount at which 
the top tax rate applies for that year; for 2013 this amount is 
$11,950. While this amount is indirectly adjusted for inflation, 
it is still significantly lower than the statutory $200,000 and 
$250,000 thresholds individuals face.  The second difference 
is that only undistributed investment income may have 
the surtax imposed on it.  This opens up many planning 
opportunities discussed below.  However, other than these 
two differences, the same rules which apply to individuals 
also apply to trusts and estates. Interests, dividends, rents, 
royalties, income from passive activities and gains from the 
disposition of property collectively represent investment 
income.

The one major planning opportunity trusts and estates have 
is the ability to distribute income and remove it from the 
calculation of investment income. Investment income which 
is distributed to beneficiaries who individually fall below their 
applicable MAGI thresholds (which are significantly higher) 
will pass through the trust or estate NIIT-free and will remain 
NIIT-free at the individual level as well.  For trusts or estates 
with multiple beneficiaries, the ability to spray income out 
to all of the beneficiaries can significantly reduce the NIIT at 
the trust or estate level without substantially increasing any 
one beneficiary’s MAGI. While this strategy can help to reduce 
estate or trust level NIIT on distributable investment income, 
capital gains (trust principal) which cannot be distributed will 
still be subject to the NIIT at the trust or estate level.  

For trusts and estates with beneficiaries subject to the NIIT, 
reconsidering asset allocation and investment strategies 
with your investment advisor may be beneficial.  Income 
generating investments such as taxable interest paying 
bonds or dividend paying stocks may yield a higher after-tax 
return when distributed than growth stocks which are taxed 
at the trust or estate level when sold.  While these income 
distributing strategies can significantly reduce NIIT exposure, 
they should be weighed against their costs (loss of asset 
protection, loss of estate tax or GST protection) before being 
implemented.

It is also important to note the NIIT is not imposed on grantor 
trusts. As income from these trusts is reported directly on 
the grantor’s individual return, the income is subject to the 

NIIT only at the individual level.  Additionally, the NIIT is not 
imposed on IRC Section 501 tax-exempt trusts. However, 
distributions from these trusts may be included as investment 
income for in beneficiary’s NIIT calculation.

Final Thoughts
While the NIIT is already upon us, planning can still be done 
to reduce the 3.8% surtax.  For trusts and estates, consider 
distributing investment income to beneficiaries that fall below 
their applicable NIIT MAGI threshold.  Do not forget that the 
65-day rule can be elected if distributions cannot be made 
before the end of 2013. Under this provision, distributions 
made by March 6, 2014 can be considered as being made in 
2013.

In planning for individuals, first determine whether the NIIT 
is being imposed on investment income or the individual’s 
excess MAGI. This will help define the scope of potential NIIT 
planning strategies. For individuals with a lower excess MAGI 
than investment income, consider ways to defer income 
(including non-investment income) into lower income years or 
methods to accelerate deductions in arriving at AGI into the 
current year.  Properly planned installment sales can also have 
the potential to permanently exempt income from the NIIT 
when the individual’s MAGI will remain under their applicable 
threshold amount in succeeding years under the installment 
arrangement. On the other hand, reporting the entire gain in 
the year of sale will most likely cause the individual’s MAGI to 
increase and expose some of their income to the NIIT. 

For individuals with less investment income than excess 
MAGI, only investment income reducing strategies will 
reduce NIIT exposure.  One of the most significant areas of 
consideration should be the classification of activities as 
passive or nonpassive. Any income producing activities that 
can be treated as nonpassive by virtue of grouping elections 
or increased participation can reduce or eliminate the NIIT.  
However, this area must be reviewed strategically as grouping 
elections are often irrevocable and participation levels are 
frequently scrutinized by the IRS. It is important to keep in 
mind that, under the proposed regulations, individuals, trusts 
and estates are allowed a one-time opportunity to regroup 
their activities in the first year in which the individual or 
entity has net investment income and their MAGI exceeds the 
applicable threshold.

Reviewing a client’s 2013 exposure to the NIIT can go a long 
way in eradicating unwanted surprises.  Take proactive steps 
to determine their possible exposure and communicate your 
client’s potential issues on a timely basis.  Bear in mind, happy 
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Divorce: A Taxing Situation
Renzo A. Cerabino, JD, MBA, CFP®, CLU, CDFA

continued on page 8

clients make happy advisors, so remember to plan for the NIIT 
throughout the year. 

Mark Sobel is a shareholder at Drucker & Scaccetti, a tax and business 
advisory consulting firm.
Chris Catarino, CPA is an associate at Drucker & Scaccetti and is currently 
working towards a Masters of Taxation degree at Villanova University.

Denial … Anger … Bargaining … Depression … Acceptance 
… and Taxes!  The emotional impact of a divorce can be a 
rollercoaster of emotions stemming from years of accrued 
personal issues and their corresponding impact on the 
entire family. However at some point, the “acceptance” of 
the situation sets in and the economic impact surges to 
the forefront of the divorcing couple’s mind. In the first 
installment of this analysis, we will examine some of the 
basics surrounding the tax impact of divorce on the marital 
residence, retirement planning and spousal and child support.

Brenda and Eddie
In order to apply the sometimes dense code sections, let’s 
embark on our journey with the hypothetical divorcing 
couple, Brenda and Eddie. (Yes, I am a Billy Joel fan. And given 
the fact that they have “had it already” I don’t feel bad about 
impacting their mythical lives for the next 2,500 words or so.) 
While I will alter and add facts during this discussion, let’s 
assume that Brenda and Eddie have been married for 15 years 
and have two children ages 5 and 10.  They live in a lovely 
colonial home in Pennsylvania. Both are 50 years old, gainfully 
employed and earning equal and high salaries. 

Transfers Incident to a Divorce 
Before discussing our couple any further, let’s begin with the 
fundamental premise that transfers incident to a divorce are 
generally exempt from tax. Internal Revenue Code (“IRC”) § 
1041 (a) states that “[n]o gain or loss shall be recognized on 
a transfer of property from an individual to (or in trust for 
the benefit of ) … a former spouse, but only if the transfer 
is incident to the divorce.” The definition of “incident to the 
divorce” is found under IRC § 1041(c) and expanded upon in 
Treas. Reg § 1.1041-1T. They state that a transfer is incident to 
a divorce when it occurs within one year after the divorce or 
the transfer is pursuant to a divorce decree and the transfer 

occurs not more than six years after the divorce. IRC § 1041(b) 
treats these transfers as a gift and therefore the transferee 
takes the transferor’s basis.

The Marital Residence
The ongoing ownership of the marital residence (and the 
associated tax consequences) is often the center of heated 
negotiation. And that was the case with Brenda and Eddie. 
Eddie very much wanted to keep the residence but ultimately 
realized it needed to be sold to provide cash for both of them. 
In order to give Eddie some time to find a new place as well as 
to adjust psychologically, they agreed to give Eddie use of the 
marital residence for 5 years under the divorce decree. After 
the 5 year period the home would be sold. They both agreed 
to retain ownership until that time. The house was in fact sold 
5 years later for $2,500,000. Eddie promptly (but hot happily) 
sends Brenda a check for $1,250,000. Let’s assume the sales 
price is all gain.

In the situation of a transfer or sale of the marital residence, 
IRC § 1041 must be read in conjunction with IRC § 121(a).  
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IRC § 121(a) provides the often discussed exclusion from 
income of $250,000 of gain for an individual and $500,000 for 
a married couple.  “Gross income shall not include gain from 
the sale or exchange of property if, during the 5-year period 
ending on the date of the sale or exchange, such property 
has been owned and used by the taxpayer as the taxpayer’s 
principal residence for periods aggregating 2 years or more.“ 
(Emphasis added).  IRC § 121(b)(1) then limits this exclusion 
to $250,000. IRC § 121(b)(2)(A) then expands this amount to 
$500,000 for those filing joint returns if either spouse or both 
spouses meets the 121(a) test and neither spouse is deemed 
ineligible provided there has been only one sale or exchange 
over the past 2 years under 121(b)(3). If only one spouse 
meets both the ownership and use requirement, the couple 
may exclude only up to $250,000 of gain. 

In the case of a divorce, IRC §121(d)(3)(A), allows an individual 
holding a residence transferred incident to a divorce to 
include the period the spouse or former spouse owned it. In 
addition, IRC §121(d)(3)(B) provides that a divorced individual 
is treated as using property as his/her principal residence 
during any period of ownership while his spouse or former 
spouse is granted use of the residence under a divorce or 
separation instrument.

 So how does all this play out for Brenda and Eddie in our 
example? Eddie lived there for the last 5 years so he meets the 
2 of the last 5 years test and can exclude $250,000 of the gain 
under IRC § 121(a). For Brenda, it may initially appear that she 
is out of luck and must recognize the gain. However as noted 
above, under IRC §121(d)(3)(B), Brenda is treated as using the 
property as her principal residence during Eddie’s ownership 
because he was granted use of the residence under a 
divorce or separation instrument. As a result, she can exclude 
$250,000 of the gain as well.

A special note of caution applies if the marital residence 
was (a) rental property that became the primary residence, 
(b) rental property acquired by 1031 exchange that became 
the primary residence or (c) the primary residence is later 
transformed into rental property. Those situations can be very 
complex and outside the scope of this article. However recall 
that IRC § 1041(b) states that transfers incident to a divorce 
are treated as gift and that the transferee takes transferor’s 
basis. In the case of the marital residence that means 
that you take the residence “as is” from a tax perspective. 
Those receiving the marital residence incident to a divorce 
should consider the tax impact not only when retaining 
the marital residence but especially under the above noted 
circumstances. 

Retirement Plans
Let’s rejoin Brenda and Eddie (the former king and the queen 
of the prom) and take a look at their property settlement. As 
mentioned above they are of equal age and equal high wage 
earners. In light of this balance they have agreed to split their 
retirement assets equally. While acknowledging that equal 
distributions are not always fair distributions, they agree that 
it works in this case. Brenda worked for a large corporation 
and was fortunate enough to have accumulated an interest 
in a pension. The pension was earned completely during the 
marriage and will pay $10,000 a month when Brenda retires 
at age 67. Eddie also worked for a large corporation and has 
amassed $1,000,000 in a 401(k) plan which was also earned 
completely during the marriage. Eddie accumulated an 
additional $500,000 in a rollover IRA from a previous employer 
also earned during the marriage. They understand that these 
assets are treated differently depending on whether they are 
covered by Employee Retirement Income Security Act of 1974 
(ERISA). Let’s discuss each one in turn.

The pension plan is a type of defined benefit account and 
covered by ERISA. In this arrangement, the employer promises 
to pay a certain amount (monthly, annually, quarterly) upon 
retirement. The employee’s value is not derived from an 
account balance but from the formula deriving the benefits. 
The benefit may be a function of years of service and average 
salary for example. The actuary working with the plan will 
calculate the benefit as of the date of the divorce filing. 
Each spouse is entitled to the court ordered or agreed upon 
percentage.  

So how can Brenda and Eddie share in the pension equally? 
There are three main ways. First is a present value or cash out 
method where the non-employee spouse is paid a lump sum 
settlement from the pension or receives a martial asset of 
equal value. Second is a deferred division where each spouse 
is awarded a share of the benefits when paid. Third is known 
as reserved jurisdiction where the court and the parties agree 
to revisit the issue. As this method simply defers the issue it is 
generally the least desirable.

Eddie’s 401(k) plan is covered by ERISA, however it is a type of 
defined contribution plan. In a defined contribution plan, the 
employer sets up a separate account for each employee which 
is invested at the direction of the employee. The balance 
is based on the contributions (from both employer and 
employee) plus earnings. Stated another way, the cash value 
is equal to the fair market value of the holdings. Typically, the 
fair market value is set as of the date of the divorce filing and 
each spouse is entitled to the court ordered or agreed upon 

continued on page 9
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Divorce  continued

percentage. How can this be split equally? Eddie can simply 
transfer ½ of the value plus any earnings or losses as of the 
divorce filings into to a separate account in Brenda’s name.

Mechanically, the Retirement Equity Act of 1984 requires that 
division of ERISA accounts must be done through a qualified 
domestic relations order (“QDRO”). The requirements of a 
QDRO are listed in IRC § 414(p)(2). Of particular interest is 
subsection (B) which provides that a QDRO must include 
“the amount or percentage of the participant’s benefits to be 
paid by the plan to each such alternate payee, or the manner 
in which such amount or percentage is to be determined.” 
In order to be “qualified” a QDRO must be approved by the 
pension plan administrator. 

Again, IRC § 1041 governs and provides that the transfer 
of a spouse’s interest in a retirement plan incident to a 
division of marital property is not a taxable event. The 
amounts withdrawn from these accounts that are not early 
distributions are generally subject to tax at ordinary income 
rates. The interesting questions come into play under 
IRC § 72(t) which applies a 10-percent additional tax on 
certain early distributions from qualified retirement plans. 
Notable exceptions for the purposes of this discussion are 
those distributions made on or after the date on which the 
employee attains age 59 1/2 and made to an employee 
after separation from service after attainment of age 55.  In 
addition, “[a]ny distribution to an alternate payee pursuant 
to a qualified domestic relations order” are also excluded 
from the 10% penalty. This means that any distributions 
made pursuant to a QDRO may avoid the 10% penalty. 
However note that the amounts are still subject to income 
tax. Caution should be exercised not to transfer the assets into 
an Individual Retirement Account (“IRA”) account and then 
try to invoke this exception to the penalty. As noted above, 
the distribution must be pursuant to a QDRO to avoid the 
penalty. IRAs are not qualified plans under ERISA so no QDRO 
is required to transfer the assets. 

With respect to the transfer of IRA’s, while many companies 
have their own forms a court order can be used to transfer the 
funds.  In general there are two methods of division. One is 
to simply change the owners name on the IRA account. This 
works when 100% of the IRA is being transferred. The other 
is a trustee-to-trustee transfer. In this method the IRA owner 
directs the IRA trustee to transfer the IRA assets to the trustee 
of the new or existing IRA set up in the name of the recipient 
spouse. Therefore, Brenda can simply open her own IRA and 
direct the trustee to transfer her half.

Note that the Unemployment Compensation Amendment of 
1992 (“UCA”) requires a 20% mandatory withholding on an 

eligible rollover distribution that the participant does not elect 
to have paid to another retirement plan in a direct rollover. 
However, the UCA does not apply in the case of IRAs and so 
they are not subject to the 20% mandatory withholding tax 
that applies to distributions from qualified retirement plans. 

The most challenging part of retirement plans can be the 
relative “value” to each spouse. While these accounts are tax 
deferred they are subject to the above discussed penalties 
and so can be of less value depending on the age of the 
recipient spouse. Consider the case of a 35 year old spouse 
who opts to receive all of the retirement account but does 
not receive any cash in the settlement. Unless s/he has ample 
income the “value” of these account may be limited as s/he 
cannot access them without penalty for 24 ½ years. Careful 
evaluation of the marital assets is necessary to access the true 
value to the parties. Thankfully, Brenda and Eddie get along 
very well and have equal assets. 

Spousal and Child Support
When Brenda and Eddie both accepted that they were going 
to split, they decided they would drive around with the car 
top down and the radio on and discuss the child and spousal 
and support situation. 

With regard to child support, they agreed to apply the 
statewide guidelines under 23 Pa.C.S.A. § 4322(a). Section 
(b) provides for a rebuttable presumption, in any judicial 
or expedited process, that the amount of the award which 
would result from the application of such guideline is the 
correct amount of support to be awarded. A written finding 
or specific finding on the record that the application of the 
guideline would be unjust or inappropriate in a particular 
case shall be sufficient to rebut the presumption in that case, 
provided that the finding is based upon criteria established 
by the Supreme Court by general rule. The amount and 
the obligor’s share are determined under 231 Pa. Code 
Rule 1910.16-3 and 16-4. The amount available for support 
generally begins with Gross Income Per 1040, then adding 
back voluntary deductions (e.g.. 401(k)) and less taxes paid. 
There may be other adjustments such as non cash pass 
through income or non taxable cash income. As a result of the 
potential complexity Brenda and Eddie defer to the court for 
this calculation and agree to accept the outcome. 

From a tax perspective, child support payments are neither 
deductible by the payer nor taxable to the payee. In contrast, 
IRC § 71 provides that gross income includes amounts 
received as alimony or separate maintenance payments. 

continued on page 10
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However, payments are deductible by the payor. Therefore, 
all things being equal the payor prefers payments to be 
considered alimony and the recipient child support. Things 
are nearly never equal and so discussions around the effective 
tax rates of the payor and the recipient abound. 

In the case of Brenda and Eddie, they had a detailed 
conversation around spousal support. While they decided to 
split amicably, Brenda thought that nobody looked any finer 
or was more of a hit at the parkway diner than she could be 
after the divorce. In short Brenda thought she would like 
to sow some wild oats. For that to occur, Brenda feels she 
needs a sports car and an extensive travel budget. Although 
somewhat taken aback, Eddie understands and is willing to be 
supportive. They agree to a front loaded alimony structure to 
provide for three years of fun and travel. Eddie agrees to pay 
spousal support as follows: Year 1: $100,000, Year 2: $85,000 
and Year 3: $10,000.

The IRS knows all too well that it is in the payor’s best interest 
to pay spousal support as quickly as possible to realize the 
deductions as quickly as possible. As a result, the IRS has 
developed a formula under IRC § 71(f ) to determine when 
there is excess front-loading of alimony payments thereby 
disallowing the deduction. In general, if there are excess 
alimony payments (a) the payor spouse shall include the 
amount of such excess payments in gross income for the 
payor spouse’s taxable year beginning in the 3rd post-
separation year, and (b) the payee spouse shall be allowed 
a deduction in computing adjusted gross income for the 
amount of such excess payments for the payee’s taxable year 
beginning in the 3rd post-separation year.

IRC  § 71(f )(2) defines excess alimony payments as the sum 
of the overpayments of the first two years of payments. The 
excess payment of year one is the amount of the alimony or 
separate maintenance payments paid by the payor spouse 
during the 1st post-separation year, over (B) the sum of— (i) 
the average of— (I) the alimony or separate maintenance 
payments paid by the payor spouse during the 2nd post-
separation year, reduced by the excess payments for the 
2nd post-separation year, and (II) the alimony or separate 
maintenance payments paid by the payor spouse during 
the 3rd post-separation year, plus (ii) $15,000.  The second 
year is defined as the amount of the alimony or separate 
maintenance payments paid by the payor spouse during the 
2nd post-separation year, over (B) the sum of— (i) the amount 
of the alimony or separate maintenance payments paid by 
the payor spouse during the 3rd post-separation year, plus (ii) 
$15,000.

So how does Brenda and Eddie’s solution fare? Applying IRC 
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§ 71(f )(2) yields a year 1 recapture of  $60,000 and a year 2 
recapture of $27,500. As a result Eddie must include $87,500 
of the alimony payments in the third year and Brenda will be 
disallowed a deduction of $87,500 in the third year. Not at all 
the outcome the parties expected.

 Although not the case with Brenda and Eddie, there is 
sometimes a temptation to try convert child support into 
deductible spousal support. The IRS is aware of this and has 
created contingency rules. Under the current rules, if any 
support amount is reduced upon (a) the happening of a 
contingency specified in the instrument relating to a child 
(such as attaining a specified age, marrying, dying, leaving 
school, or a similar contingency), or (b) at a time which can 
clearly be associated with a contingency relating to child then 
IRC  § 71(c)(2) provides that an amount equal to the amount 
of such reduction will be treated as an amount fixed as 
payable for the support of children of the payor spouse.

Situation (b) above provides two matters for consideration, 
the six month rule and the multiple reductions rule.  Under 
the six month rule, any reduction will be considered a 
contingency when payments are to be reduced not more 
than six months before or after the date the child is to attain 
the age of 18, 21 or the local age of majority. Under the 
multiple reductions rule, any reduction will be considered a 
contingency when payments are reduced on two or more 
occasions, which occur not more than one year before or 
after a different child of the payor spouse attains a certain 
age between the ages of 18 and 24 inclusive. Consequently, 
if payments are reduced at similar times for two children, the 
reductions are presumed to be clearly associated with a child.

Conclusion:
The impact of taxes on divorce has far reaching implications 
when considering settlement proposals and personal post 
divorce planning. Due to the breadth and scope of this 
topic, it truly takes a village to fully understand and craft a 
settlement or plan for one’s post divorce future. This involves a 
full team and a comprehensive plan.  

At a minimum, the advisory team should include an attorney, 
financial professional and an accountant. Other professionals 
may include the family office, a banker or a trustee. Involving 
the entire team early will bring the best ideas to bear and also 
show the client that each is willing to present their ideas and 
become subject to the review of the other team members. 
However, I would (as I have in the past) like to present a word 
of caution. The client will probably look around the room and 
perform a mental calculation of the fees he or she is being 
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charged before any plan is implemented or any documents 
are drafted. In order to counteract this objection, the client 
will need to feel that the advice is cost effective. It is therefore 
critical for each advisory team member to discuss fee matters 
with the client and if appropriate set a cap on certain aspects 
of the planning.

If this occurs, we can be far more confident that Brenda and 
Eddie will get a divorce as a matter of course and part the 
closest of friends.  In the next installment we shall consider 
selected pre and post divorce estate planning matters. 

Renzo A. Cerabino, JD, MBA, CFP®, CLU, CDFA is a Vice President in First 
Niagara Bank‘s Private Client Services Group. He earned his JD and MBA 
from Villanova University and his bachelor’s degree in Industrial and 
Labor Relations from Cornell University. The opinions expressed are solely 
those of the author and do not represent the opinions of First Niagara 
Bank or any of its subsidiaries or affiliates. The opinions contained herein 
are not intended as tax or legal advice and may not be relied upon in any 
manner by the reader. The hypothetical situations and their discussed 
solutions are likewise for discussion purposes only and do not represent 
actual persons. They are also not intended as tax or legal advice and may 
not be relied upon in any manner by the reader as actual situations are 
unique and require professional advice.
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Changes on the Horizon 
for Migrating, Modifying 
and Administering Trusts in 
Delaware in Light of Peierls
Michele L. Ahwash, CFP®, AEP®, CTFA

Developments in Delaware law often receive attention far 
beyond the borders of the First State.  In addition to its well-
earned reputation as a leader in the area of corporate law, 
Delaware’s body of trust law puts it among the most favorable 
destinations for personal trusts for clients world-wide.  
Although there are a number of reasons why Delaware is an 
attractive location for the establishment of a trust, three of 
the most frequently cited reasons include 1) state income tax 
savings; 2) the ability to bifurcate trustee responsibilities; and 
3) the lack of a rule against perpetuities for non-real property.  
Since Delaware does not tax the accumulated income held 
in a non-grantor trust for future distribution to non-Delaware 
resident beneficiaries, many existing trusts are moved to 
Delaware to obtain state income tax savings.  Delaware is 
also an attractive situs in situations where there is a desire to 

divide trustee responsibilities among various individuals and 
a corporate trustee.  Using Delaware’s directed trust statutei, 
trusts are often structured to provide that the corporate 
trustee handles the administrative aspects of the trust while 
an individual (such as a family member) is responsible for 
investment and/or discretionary distribution decisions.  

The most recent addition to Delaware’s body of trust law 
comes in the form of three related opinions issued by the 
Delaware Supreme Court.  The decisions, collectively known as 
the Peierls decisionsii, arose out of petitions that were filed in 
the Delaware Court of Chancery by non-Delaware individuals 
seeking to move a series of trusts to Delaware.  In Peierls, the 
Petitioners sought to change the trusts to directed trusts 
where the corporate trustee would have strictly administrative 
powers and the named individuals would make all decisions 
relating to investments. The Petitioners requested that the 
Court approve the resignation of the individual trustees, ratify 
the appointment of the successor corporate trustee, establish 
that Delaware law governs the administration of each trust, 
reform the trusts to revise their administrative provisions, 
create new positions of Investment Direction Advisor and 
Trust Protector, and accept jurisdiction over the trusts.  All 
parties in interest consented to the requests. The resignation 
and acceptance of the Delaware trustee was conditioned 
upon the Court’s approval of the Petition.

The Chancery of Court denied the Petitioners’ requests, basing 
its decision in part on its conclusion that 1) certain aspects 
of the Petitioners’ requested relief could be accomplished 
without court involvement and thus any ruling by the Court 
would constitute an impermissible advisory opinion, and 2) 
Delaware law did not govern the administration of the trusts.  

Following an appeal of the Chancery Court’s rulings, the 
Delaware Supreme Court largely upheld the Chancery Court’s 
conclusions.  However, the Supreme Court parted with the 
Chancery Court in its analysis of the choice of law issue.  What 
follows is a summary of some of the more significant aspects 
of the Peierls decisions.  

Choice of Law
The choice of law analysis in both the Chancery Court and 
Supreme Court opinions is lengthy and a full exploration of 
this topic is beyond the scope of this article.  However, the 
conclusion reached by the Delaware Supreme Court can 
be stated succinctly.  When a trust is moved to Delaware 
under a provision in the trust agreement that allows for the 
appointment of a successor trustee without geographic 
limitation on where the trustee must reside, then, unless 
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Peierls  continued

contrary to the testator’s intent, Delaware law will govern 
the administration of the trust even if the trust agreement 
contains a provision that states that a particular state’s law 
governs the administration of a trust, or if there is no provision 
for choice of law contained in the governing instrument.

By way of background, several of the trust agreements at 
issue in the Peierls matter included provisions that stated 
that a particular state’s law governed the trust (several trust 
agreements provided that New York law applied while 
one of the trusts provided that New Jersey law applied).  
The Chancery Court held that “[t]he combination of the 
appointment of a successor trustee located in a different 
jurisdiction and a change of situs is not sufficient to override 
the settlor’s choice of law.  The appointment of a successor 
trustee combined with a change in situs will change the law 
governing the administration only if the trust document so 
provides or can be construed to contemplate such a change.”  
Here, the Chancery Court noted the selection by the grantor 
of a particular state’s law to govern the trust and held that 
“[t]hose designations are controlling, even if a Delaware 
successor trustee is appointed or the situs of the trust shifts to 
Delaware.”  

In contrast to the Chancery Court’s analysis, the Delaware 
Supreme Court noted that “[w]ithout evidence that the settlor 
intended for the law governing administration of the trust 
at its inception to always govern the trust, a settlor’s initial 
choice of law in not absolute and unchangeable.”  Following 
an analysis of the Restatement (Second) of Conflict of Laws 
as well as Delaware case law, the court noted that “a change 
in the place of administration resulting from the valid 
appointment of a successor trustee will result in a change 
of the law of administration, unless the change would be 
contrary to the testator’s intent.  Such a circumstance could 
arise ‘when [the testator] has expressly or by implication 
provided in the will that the administration of the trust should 
be governed by the local law of the state of his domicil[e] 
at death, even though the place of administration should 
subsequently be changed.’”  Although this analysis refers to 
testamentary trusts, the Supreme Court applied this reasoning 
to the inter-vivos trusts at issue in Peierls.    

Jurisdiction
In evaluating the issue of jurisdiction, the Supreme Court, 
citing the Restatement (Second) of Conflict of Laws, noted 
that “Even though the trustee has qualified as a trustee in a 
court, its jurisdiction is not exclusive and the courts of other 
states may exercise jurisdiction in proper cases if they have 
jurisdiction over the trustee, or if they have jurisdiction over 
trust assets insofar as interests in those assets are concerned.”  

In Peierls, all of the interested parties consented to the Court 
of Chancery’s jurisdiction and that the Chancery Court 
“had jurisdiction to adjudicate issues of administration….”  
However, even in situations where the court has jurisdiction, 
it must decide “whether this is a proper case to exercise that 
jurisdiction.”  This question will be answered by determining 
which court has “primary jurisdiction” over the trust.  The 
Delaware Supreme Court noted that “[i]f the court which the 
trustee has qualified ‘does not exercise active control over 
the administration of the trust,’ then the court of the place of 
administration ‘may exercise primary supervision.’”  

Here, the Delaware Supreme Court found that the New Jersey 
court continues to supervise several of the trusts and, for 
that reason, the Supreme Court upheld the Chancery Court’s 
decision not to address the petition.  For other trusts involved 
in the Peierls matter, the Supreme Court noted that there 
was a lack of evidence that another court retained primary 
supervision over the trusts.  For those matters, the Supreme 
Court held that the Chancery Court erred in finding that it did 
not have jurisdiction over those trusts.  

Advisory Opinions
In Delaware, it has been common practice for many years 
when filing Consent Petitions to request that the Chancery 
Court approve or “bless” matters such as the appointment of a 
successor trustee, the resignation of a trustee, and the change 
of situs of a trust, even if the governing instrument contained 
provisions providing for such changes. 

The governing instrument for one of the trusts at issue in 
Peierls (the charitable trust) named two individual trustees.  It 
allowed for the individuals to appoint “one or more persons or 
corporations to serve as successor trustee.iii”  The governing 
instruments of four of the seven testamentary trusts and all of 
the inter vivos trusts call for two individual and one corporate 
trustee to serve.iv  

With regard to two of the inter vivos trusts, the Chancery 
Court ruled that no controversy existed and, therefore, no 
relief could be granted.  The Court referenced the Delaware 
Declaratory Judgment Act, 10 Del. C. § 6501, which states that 
in order to grant a declaratory judgment, a case must present 
an actual controversy.  The Delaware Supreme Court affirmed 
the Chancery Court’s ruling that no controversy existed 
because the governing instrument specifically authorized the 
relief the Petitioners sought from the Court. 

With regard to the charitable trust, the Chancery Court 
declined to approve the trustees’ resignations and 
appointment of a successor trustee, the confirmation of 
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Delaware as the situs of the trust and to determine that 
Delaware law governed the administration of the trust 
because the governing instruments specifically authorized 
all of these actions without Court approval.  The Chancery 
Court stated that ruling on these actions would constitute 
impermissible advisory opinions.  The Chancery Court 
reiterated that no actual controversy existed and that 
addressing issues of this nature constitutes reversible error 
for the court.v  The Supreme Court affirmed the Chancery 
Court’s decision and further indicated that the Petitioners 
had “essentially attempted to create their own controversy” 
by having the resignations and acceptances of the trustees 
conditioned upon Court approval, which was not required 
under the terms of the governing instrument.vi 

In its ruling on the testamentary trusts, the Court determined 
that trusts remained under the jurisdiction of other states, 
and, therefore, the parties needed to seek relief in those 
states.  The Supreme Court upheld part of the lower’s Court’s 
decision, but reversed it in part.  While the Supreme Court 
concluded that the approval of the substitution of trustees 
would constitute an impermissible advisory opinion, it offered 
up advice to the Petitioners on how to proceed to accomplish 
the relief sought on one of the trusts.  The suggestion was 
made to complete those matters allowed under the governing 
instrument first, namely, the appointment of a successor 
corporate trustee in Delaware, so that the Court of Chancery 
would be in a better position from a jurisdiction standpoint to 
assess the reformation requests.

Due to the decisions in Peierls, the practice of obtaining the 
Court’s “blessing” on matters explicitly authorized in the 
governing instrument may no longer be a viable approach.

Conditional Acceptance/Resignation of 
Fiduciaries
Another common practice in Delaware is for Petitioners to 
seek appointment of a new Delaware trustee conditioned 
upon the Court’s approval to modify the trust to create a 
directed trust so that the new trustee would be a directed 
trustee from the inception of its appointment as trustee.  In 
Peierls, these conditional acceptances created obstacles in 
determining that the trusts were presently being administered 
in Delaware. The Court ruled that addressing such matters 
would constitute an impermissible advisory opinion since 
they were permitted under the governing instrument.  Thus, 
the practice of conditionally accepting an appointment as 
trustee of a trust pending court approval of the modification 
of the trust to create a directed trust does not appear to be 
an option available at this time for trusts being moved to 
Delaware.  

Reformation/Modification of the Trusts
In seeking to reform the trusts, the Petitioners in Peierls 
averred that Delaware law governed the administration of the 
trusts by virtue of the appointment of a Delaware corporate 
trustee.  The Chancery Court held that the Court’s authority 
to reform is dependent upon which state’s law governs the 
administration of the trusts.  The Chancery Court ruled that it 
could not address the relief requested regarding the change 
of the number of trustees required to serve until the trusts 
were first reformed.  Because it was determined that Delaware 
law did not currently govern the trusts (due to the conditional 
appointment of the trustees), the Court concluded that it 
was not appropriate for the Court to address the issue of 
reformation of the trusts.  The Supreme Court affirmed the 
lower’s Court’s decision and referenced Section 3332(b) of 
Title 12 of the Delaware Code, which says that Delaware law 
“…shall govern the administration of a Trust while the trust 
is administered in this State”.  The Supreme Court stated that 
Section 3332(b) of Title 12 was not applicable because the 
trusts were not yet being administered in Delaware due to 
the conditional acceptance of the Delaware trustee.vii  The 
Supreme Court went on to say that the fact that Delaware law 
did not yet govern the administration of the trusts did not 
preclude Delaware law from governing the administration 
of the trusts in the future. The Supreme Court pointed out 
that the law of administration could be changed with the 
appointment of an out-of-state trustee.viii  

The Chancery Court Opinion made reference to the various 
usage of the words “reform” and “modify” substituted 
throughout the Petitions.  The Supreme Court did not 
focus on this point, but ultimately determined that the 
interchanging of the terms would not have led to a different 
result.  In addressing the issue of reformation in the Charitable 
Trusts, the Supreme Court pointed out that once the 
Petitioners undertook the various actions already authorized 
under the governing instrument, resulting in the transfer of 
situs to Delaware and associated change in law governing the 
trust’s administration, the Chancery Court would be able to 
reexamine the issues of reformation and jurisdiction over the 
trust.

Based on Peierls, it appears that if a modification of a trust is 
sought before the actual  appointment of a Delaware trustee, 
Delaware law will not govern the administration of the trust, 
and the parties will need to base their arguments on the state 
law that currently governs the administration of the Trust.  
Prior to Peierls, practitioners regularly petitioned the Court to 
seek modification of a trust despite another state’s governing 
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Planning for a Life Well 
Lived

Lau Associates is a family office company 
that provides financial and estate planning, 
investment management, and tax counsel 

to wealthy individuals and families. 

 
Contact Debbie Chiumento at 302-792-5955

debbie.chiumento@lauassociates.net

Lau Associates LLC
www.lauassociates.net

law, on the basis that the Delaware Chancery Court had 
jurisdiction and could apply its equitable powers for such a 
modification.

Considerations for the Future
The rulings in Peierls have shed light on several subjects 
relating to the administration of Delaware trusts.  One such 
area relates to choice of law.  In trusts where the governing 
instrument allows for the appointment of a successor trustee 
without geographic limitation, the trust may be moved 
to Delaware and Delaware law will apply, even if there is 
no choice of law provision, or even if another state’s law 
presently applies, as long as it is not the intent of the settlor 
that the other state’s law would always apply. The Supreme 
Court’s rulings explain that the settlor’s implied intent is that 
Delaware law would apply to the administration of the trust 
subsequent to the appointment of a Delaware successor 
trustee.  

After a trust’s administration has been changed to Delaware, 
the parties can benefit from the many advantages of Delaware 
law.  Delaware’s statutory provisions provide a great deal of 
flexibility to parties wishing to change the administrative 
provisions of a trust.  Section 3338 of Title 12 of the Delaware 
Code relating to Non-Judicial Settlement Agreements, was 
adopted by Delaware in August 2013.  It mirrors the provisions 
of the Uniform Trust Code for the most part, but provides 
further measures for moving trusts to Delaware, including the 
resignation or appointment of a trustee, the determination of 
a trustee’s compensation, and the transfer of a trust’s principal 
place of administration.ix  Another section of the Delaware 
Code that provides flexibility is Section 3325(29), which 
provides broad and flexible merger provisions, although 
caution should be exercised to ensure that the governing 
instrument itself or the law presently governing the trust’s 
administration (if not Delaware) does not pose restrictions on 
trust mergers.x  Section 3528(a) of Title 12 allows for a trust to 
be decanted.  Parties should ensure that a Delaware trustee 
is already in place before proceeding under this statute, 
particularly in light of Peierls.

Another area that appears clear after Peierls is that if the 
changes requested in a petition are expressly permitted in the 
governing instrument, the Court will not entertain the matter 
based on the “impermissible advisory opinion” analysis.

The rulings also bring to the surface some questions relating 
to how future consent petitions should be filed, if they should 
be filed, and what information should be alleged in such 
petitions.  Some areas that were once thought of as clear have 
now turned gray.  For instance, directed trusts often have a 

Delaware administrative Trustee with a New York investment 
advisor.  This gives rise to the question of where is the trust 
actually being administered.  It is not clear based on Peierls 
what is sufficient to constitute a nexus to Delaware.  What 
information concerning the acts of the trustee must be 
present for Delaware nexus?  It seems clear that the consent of 
the beneficiaries alone will not be sufficient, but the question 
remains as to what justification needs to be offered up in 
future petitions in addition to the consent of the beneficiaries.

In cases where it may be necessary to file a Consent Petition 
with the Court--for instance, when an action is not expressly 
authorized in the governing instrument, or when ambiguity 
exists--the Delaware Chancery Court adopted its Rules 100-
104, effective May 1, 2012, which set forth the procedures 
to modify a trust by consent.  The Rules are quite specific 
as to what information should be contained in the Consent 
Petitions and these Rules may assist in answering some of 
the questions raised above.  For instance, Delaware Court 
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continued on page 17

of Chancery Rule 100 (9) (d) (4) says that “…the petition 
shall explain why Delaware is the principal place of trust 
administration, taking into account the administrative tasks 
and duties that will be carried out by the trustee, any tasks 
and duties assigned to advisers, trust protectors, or other 
persons, and any other factors counting in favor of or against 
Delaware jurisdiction, such as the ability of the Delaware 
trustee to resign…”

Rule 104 (b) states that “…`modification of a trust’ shall not 
include the severance or division of a trust, the merger of 
a trust, a distribution from a trust, or the appointment of a 
fiduciary of a trust if, by the terms of the trust instrument 
or applicable law, such action is permissible without court 
intervention, unless the parties seek court approval of such 
action.” (emphasis added).  Perhaps clarification will be 
forthcoming in light of Peierls on this Rule.

The Delaware consent petition process of the past likely will 
be different in the future, with possibly more time involved.  
Petitioners will need to give considerable thought concerning 
the standard for modification, as well as the steps needed to 
modify trusts.  Rationale will need to be included as to why 
the trusts should be changed.  Going forward, there most 
likely will be an increased effort to make sure another state 
does not have jurisdiction.

Conclusion
The decisions in Peierls have an important impact on the 
Delaware and national trust community.  In summary, the 
most significant outcomes of the case relate to the following 
areas:

•  Choice of Law. Unless there is evidence that the settlor’s 
intent was to have another state’s law always apply to the 
administration of a trust, if there is no geographic limitation 
on the appointment of a successor trustee, the trust’s 
administration may be governed under Delaware law after a 
Delaware trustee has been appointed.

•  Jurisdiction.  If a Court has retained primary or ongoing 
jurisdiction in a matter (as it did with one of the trusts in 
Peierls), then Delaware’s Chancery Court will not accept 
jurisdiction and address the matter.  If, however, no other 
Court has ongoing or primary jurisdiction, and Delaware 
has jurisdiction over the trustees, it may rule on issues of 
administration.

•  Trust Modification.  If Delaware law does not yet govern the 
administration of the trust, the matter of modification must 
be decided under the law that currently governs the trust.

•  Conditional Acceptance/Resignation of Fiduciaries. The Court 

Peierls  continued

will no longer accept this as standard practice.

•  Advisory Opinions. The Court will not entertain matters that 
are explicitly authorized in the governing instrument and no 
court approval is required.  These are considered advisory 
opinions.

Michele L. Ahwash, CFP®, AEP®, CTFA, is a Vice President at Tiedemann 
Trust Company, a limited purpose trust company, located in 
Wilmington, Delaware. She has 30 years of experience in estate and trust 
administration and financial planning.

The author wishes to acknowledge and thank John F. McCabe, IV, PEPC 
Director, for the substantial contribution he made to this article.

FOOTNOTES
i 12 Del. C. §3313
ii  IMO: Peierls Family Inter Vivos Trusts, No. 16812 (Del. Oct. 4, 2013); IMO: 
Ethel F. Peierls Charitable Lead Trust, No. 16811 (Del. Oct. 4, 2013); and 
IMO: Peierls Family Testamentary Trusts, No. 16810 (Del. Oct. 4, 2013).
iii  In re Peierls Family Testamentary Trusts, 58 A. 3d 985, 987, (Del. Ch. 
2012)
iv  In re Peierls Family Testamentary Trusts, 58 A. 3d 985,987, (Del. Ch. 
2012) (Elizabeth’s will states that the three 2005 Trusts would have 1 
Trustee; the other four contemplate 3 trustees as stated)
v  In re Ethel F. Peierls Charitable Lead Unitrust, 59 A.3d 464, 469 (Del. 
Ch. 2012) (citing Garnett Co., Inc. v. Bd. Of Managers of the Del. Criminal 
Justic Info. Sys., 840 A.2d 1232, 1238 (Del. 2003)).
vi  In re Ethel F. Peierls Charitable Lead Unitrust, 59 A.3d 464 (Del. 2013)
vii  12 Del. C. §3332(b).
viii  In re  Peierls Family Inter Vivos Trusts, 59 A.3d 471 (Del. 2013)
ix  12 Del. C. §3338
x  12 Del. C. §3325 (25)

The Changing Planning 
Landscape Post-Windsor
Stanley A. Pelli and Benjamin L. Jerner

In the Fall 2013 Newsletter, we reported about the decision of 
the United States Supreme Court in United States v. Windsor, 
570 U.S. __, 133 S. Ct. 2675 (2013), and gave some initial 
thoughts about estate planning in light of that decision.  
Immediately following the Windsor decision, there was 
confusion over whether the Internal Revenue Service (“IRS”) 
would look to the law of the place of celebration or the law of 
the place of residence to determine marital status.  If the IRS 
followed the law of the place of residency, then only those 
same-sex married couples who lived in a state that recognized 
same-sex marriage would benefit by the Windsor decision.  
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Traditionally, the IRS had looked to the law of the place of 
residence to determine marital status.  However, there was 
one notable exception -- common law marriage.  For common 
law marriage, the IRS would recognize such a marriage if 
the couple resided in a state which recognized common law 
marriage or if the couple entered into a common law marriage 
in a state recognizing common law marriage and then moved 
to a state that does not recognize common law marriage.1  In 
other words, the IRS would recognize a common law marriage 
based on the law of the place of celebration, and not on the 
law of the place of residency.

We concluded the Fall Newsletter article by stating:  “The rules 
in this area are changing rapidly and clarification by federal 
agencies is occurring almost weekly.  In fact, by the time this 
article is published, the IRS may have announced its decision 
as to whether it will recognize same-sex marriages based on 
the place of celebration or the place of residency.  The key to 
estate planning of same-sex couples in Pennsylvania will be to 
keep abreast of these developments.”  

Here are some important updates:
IRS and Department of Labor Look to Place of Celebration to 
Determine Marital Status:  
Fortunately, the IRS and the Department of Labor did not wait 
long to clarify their positions on whether they would follow 
the law of the place of celebration or the law of the place of 
residency to determine marital status.  

On August 29, 2013, just as the Fall Newsletter was going to 
print, the Internal Revenue Service (“IRS”) issued Revenue 
Ruling 2013-17 and clarified that, in light of the Windsor 
decision and Rev. Rul. 58-66, 1958-1 C.B. 60 (which had 
recognized common law marriages based on place of 
celebration for income taxes), the IRS will recognize same 
sex marriages based on the place of celebration and the 
terms “spouse,” “husband and wife,” “husband,” and “wife” 
include an individual married to a person of the same sex if 
the individuals are lawfully married under state law, and the 
term “marriage” includes such a marriage between individuals 
of the same sex.  However, the terms “spouse,” “husband 
and wife,” “husband,” and “wife” do not include individuals 
(whether of the opposite sex or the same sex) who have 
entered into a registered domestic partnership, civil union, or 
other similar formal relationship recognized under state law 
that is not denominated as a marriage under the laws of that 
state, and the term “marriage” does not include such formal 
relationships.

On September 18, 2013, the Department of Labor issued 
Technical Release 2013-04 in which it clarified that “the 

term ‘spouse’ will be read to refer to any individuals who are 
lawfully married under any state law, including individuals 
married to a person of the same sex who were legally married 
in a state that recognizes such marriages, but who are 
domiciled in a state that does not recognize such marriages.”  
Likewise, “the term ‘marriage’ will be read to include same-
sex marriage that is legally recognized as a marriage under 
any state law.”  And, like the IRS, the Department of Labor will 
not read the terms “spouse” and “marriage” to include formal 
relationships, such as civil unions, that are “not denominated a 
marriage under state law.”  

Import:  
Rev. Rul. 2013-17 makes the federal estate and gift tax laws 
(and federal income tax laws) apply to all married couples in 
the same way, regardless of being same-sex or opposite sex 
and regardless of where the couple resides.  Likewise, TR 2013-
04 makes ERISA, as well as certain provisions of the Internal 
Revenue Code which the Department of Labor is charged with 
interpreting, apply to all married couples, including same-sex 
couples.  The IRS ruling and Department of Labor Technical 
Release lifted a significant cloud of confusion and brought 
much needed relief.  At least on the federal level, a same-sex 
couple, married in a state that recognizes same-sex marriage, 
will be treated the same as an opposite-sex married couple 
for income, estate and gift tax purposes, and for purposes of 
ERISA, regardless of where the married couple resides. 

Although the Windsor decision, Rev. Rul. 2013-17 and TR 2013-
04 leveled the tax and retirement planning fields for same-sex 
and opposite-sex married couples on the federal level, they 
do nothing for planning on the state level.  Planning for same-
sex married couples on the state level depends on whether 
the relevant state (e.g., the state of domicile of the couple 
or the state where one or both members of the couple own 
real estate) does or does not recognize the couple’s marriage.  
That’s the bad news.  The improving news is that more and 
more states are recognizing same-sex marriages.

New Jersey, Hawaii and Illinois join the ranks of states 
recognizing same-sex marriages.  
As of August of 2013, fourteen jurisdictions in the United 
States permitted and recognized same-sex marriages and 
thirty-seven did not (including the seven that recognize civil 
unions or domestic partnerships).  As of the writing of this 
update, the count has changed to seventeen jurisdictions 
(sixteen states and the District of Columbia) permitting and 
recognizing same-sex marriages and thirty-five not permitting 
or recognizing them.  Illinois and Hawaii effected their change 
by legislation and New Jersey effected its change by court 

continued on page 18
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decision in Garden State Equality v. Dow, N.J. Superior Court, 
Docket No. L-1721-1, 2013.

The following is a chart of the jurisdictions recognizing or not 
recognizing same-sex marriages as of November 15, 2013:

CHART OF JURISDICTIONS RE: SAME-SEX MARRIAGES 
(Excluding Civil Unions)

Windsor  continued

continued on page 19

California, 
Connecticut, 
Delaware, 
the District 
of Columbia, 
Hawaii, Illinois, 
Iowa, Maine, 
Maryland,  
Massachusetts, 
Minnesota, New 
Hampshire, New 
Jersey, New 
York, Rhode 
Island, Vermont, 
Washington 

Constitutional 
Amendment 
and State Law:  
Alabama, Alaska, 
Arizona, Arkansas, 
Colorado, Florida, 
Georgia, Idaho, 
Kansas, Kentucky, 
Louisiana, 
Michigan,  
Mississippi, 
Missouri, Montana, 
North Carolina, 
North Dakota, 
Ohio, Oklahoma, 
South Carolina, 
South Dakota, 
Tennessee,  Texas, 
Utah, Virginia, 
Wisconsin  

Constitutional 
Amendment 
Only:  Nebraska, 
Nevada,Oregon

State Law 
Only:  Indiana, 
Pennsylvania, 
West Virginia, 
Wyoming

New Mexico*

*New Mexico 
Supreme 
Court heard 
oral argument 
on same-sex 
marriage on 
October 23, 
2013.  Currently, 
eight counties 
in New Mexico 
allow same-
sex couples to 
marry.

(Editors’ Note:  
On November 19, 
2013, the New 
Mexico Supreme 
Court issued 
an opinion 
legalizing same-
sex marriage in 
the state.) 

unions were treated as marriages within the State of New 
Jersey, such relationships are not recognized as marriages by 
most jurisdictions and agencies.  And, even after the Windsor 
decision, such relationships have not been recognized as 
marriages by many federal agencies.  See Rev. Rul. 2013-17; TR 
2013-04.1    

On September 27, 2013, the Superior Court of New Jersey, Law 
Division, in Garden State Equality v. Dow,  granted summary 
judgment in favor of plaintiffs on the grounds that the state’s 
parallel civil union/marriage scheme violates the equal 
protection guarantees under New Jersey’s Constitution.  That 
decision ushered in the recognition of same-sex marriages in 
New Jersey and equalized the tax treatment for all married 
couples.  However, the decision did nothing to convert civil 
unions into legal marriages.  Same-sex couples in civil unions 
will not benefit from Windsor, Rev. Rul. 2013-17, TR 2013-04, 
or the new decision in New Jersey unless they become legally 
married.  So, an action step for all New Jersey couples in a 
civil union who want the benefit of the new laws will be to 
undertake a legal marriage ceremony.

Pennsylvania’s DOMA is under attack:
Pennsylvania continues to operate under its own Defense 
of Marriage Act (“Pennsylvania’s DOMA”)2  and a refusal to 
permit or recognize same-sex marriages.  However, there are 
several lawsuits that have been filed that directly attack the 
constitutionality of Pennsylvania’s DOMA.  The cases include 
Whitewood v. Wolf, filed July 9, 2013, United States District 
Court for the Middle District of Pennsylvania (Harrisburg); 
Cucinotta v. Commonwealth of Pennsylvania, filed September 
6, 2013, Commonwealth Court of Pennsylvania; Ballen v. 
Corbett, filed September 25, 2013, Commonwealth Court of 
Pennsylvania; Palladino v. Corbett, et al., filed September 26, 
2013, United States District Court for the Eastern District of 
Pennsylvania (Philadelphia);  and In Re: Estate of Burgi-Rios, 
filed October 25, 2013, Orphans’ Court of Northampton 
County, Pennsylvania.  

It is possible that by the end of the summer in 2014, if not 
sooner, Pennsylvania will be forced to recognize same-sex 
marriages.  In the meantime, in every state where same-sex 
marriage is not recognized, excessive complications will 
remain.  For example, if a same-sex couple marries but lives 
in a non-recognizing state, how can they divorce?  If a couple 
cannot dissolve their marriage, how would or should they 
plan for ERISA benefits?  Although Windsor has been critical 
in paving the way for same-sex marriage, it is not clear that 
same-sex couples living in non-recognizing states should 
enter into marriage without weighing many factors.

RECOGNIZE  
AND PERMIT

DO NOT  
RECOGNIZE  
OR PERMIT

NO BAN NOR 
LEGALIZATION

Same-Sex Marriage in New Jersey
From February 19, 2007 until October 20, 2013, New Jersey 
extended equal tax treatment to same-sex couples by 
allowing them to enter into civil unions.  For same-sex couples 
who entered into a civil union or same-sex marriage outside 
of New Jersey, New Jersey treated such relationships as civil 
unions for purposes of New Jersey state law.  While civil 
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Windsor  continued

Stanley A. Pelli is a principal in the Philadelphia law firm of Alexander 
& Pelli, LLC where he practices primarily in the areas of estate planning, 
estate and trust administration, and estate and trust litigation, in 
Pennsylvania, New Jersey, Florida and Rhode Island.
Benjamin L. Jerner is a principal of Jerner & Palmer, P.C.  Mr. Jerner’s 
practice is focused on estate planning, adoption, probate and legal issues 
affecting lesbian, gay, bisexual and transgender clients.  

FOOTNOTES
1 The Court in Garden State Equality v. Dow noted the clear trend for 
federal agencies to limit the extension of benefits to only those same-sex 
couples in legally recognized marriages and not in civil unions.  http://
www.judiciary.state.nj.us/samesex/Decision_Summary_Judgment_
and%20Order.pdf  See the discussion in the opinion at pages 15 to 19. 
2  Pennsylvania’s DOMA provides: 
It is hereby declared to be the strong and longstanding public policy of 
this Commonwealth that marriage shall be between one man and one 
woman. A marriage between persons of the same sex which was entered 
into in another state or foreign jurisdiction, even if valid where entered 
into, shall be void in this Commonwealth.
23 Pa. C.S. §1704 (2005).

2013 Distinguished Estate Planner

Jonathan Ellis accepts award on behalf of Charles Plotnick from Past 
President Scott Small at the November luncheon program.

September Luncheon Program

Hawthorn Sponsors Eileen Dougherty and Jennifer Fox with President 
Kathleen Kinne and Speaker Robert Keebler. 

The Philadelphia Estate Planning Council awarded its 2013 
Distinguished Estate Planner Award to Charles K. Plotnick, 
Plotnick & Ellis, P.C. This award was presented at the 
November 19, 2013 luncheon meeting at The Union League 
of Philadelphia. The purpose of this award is to honor an 
individual for outstanding contributions in the field of estate 
planning.

Charles K. Plotnick is a practicing attorney specializing in 
Estate Planning and Estate Administration in Montgomery 
County, Pennsylvania. He has been granted a Bachelor of 
Science Degree in Journalism by Temple University and the 
LL.B. Degree by The University of Pennsylvania Law School, 
and holds the CLU designation. He served for 12 years as an 
Adjunct Professor of Estate Planning in the Graduate School of 
Business at Temple University.

Mr. Plotnick is co-author of The New Book Of Trusts, a guide 
to every type of Trust currently used in Estate Planning, and is 
co-author of How To Settle An Estate, originally published by 
Consumer Reports and now available as a Penguin book. He 
is co-author of Keeping Your Money published by John Wiley 
and Sons, Inc. He was co-author of a prior best seller on Estate 
Planning, Get Rich/Stay Rich, and The Executor’s Manual, 
published by Doubleday and Company, Inc.

His articles have been selected for reprinting by the Judge 
Advocate General’s School, U.S. Army. He is the author of 
numerous magazine articles on Estate Planning, and has been 

quoted in the New York Times, The Philadelphia Inquirer, The 
Washington Post, Fortune Magazine, Kiplinger’s Personal 
Finance Magazine, Standard and Poor’s, and Bottom Line, 
among other leading newspapers and periodicals, and is a 
contributing author to the Dow Jones-Irwin edition of the 
Handbook of Estate Planning. He has appeared on numerous 
radio and television programs throughout the country. Before 
entering private practice in Montgomery County, Mr. Plotnick 
worked for the Office of the Chief Attorney of the U.S. Veterans 
Administration.
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Welcome Back Party
PEPC held its Welcome Back Party on October 10 at the Racquet Club.  Sponsors for this 
event were First Niagara Private Client Services and Bala Law Group, LLC.

Kit McCarty, Rhonda Jones, Laura Weiner and Ladidas Lumpkins

Director Mary LeFever, President Kathleen Kinne and Secretary Huldah 
Robertson

Director Debbie Chiumento, Shannon McNulty and Stephanie 
Sanderson-Braun

Director Mary LeFever, and Kit McCarty with Past Presidents David 
Watson and Chris Gleeson

Treasurer Doug Simon and Newsletter Co-Editor Andrew Haas

Regan Greco and Newsletter Co-Editor Andrew Haas
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October Luncheon Program

President Kathleen Kinne with Speaker Jean Chatzky and Sponsor Mark 
Eskin.

November Luncheon Program

Speaker Doug Bauer with Sponsors President Kathleen Kinne, Jeffay 
Chang and Donald Irons



22

Philadelphia Estate Planning Council

Drop-In Networking Event
On November 7, 2013 PEPC held a free drop-in networking event at Tietra in Philadelphia, PA.

Laura Weiner, Kit McCarty and Jay Perlman

Regan Greco and Jay Perlman

Networking at the Drop In

Vince Mitchell and Director Mary LeFever

Andrew Black, Immediate Past President Mark Eskin and Morris Gocial

Past President Scott Small and Gretchen Zierolf
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The Philadelphia Estate Planning Council  
Thanks Our Platinum SponsorsIs your company hiring?  Are you looking for a new position?  

Be sure to check out the PEPC Classified listing on the PEPC 
website.  There are currently several jobs posted.  It is free to 
view all available jobs and it costs $100 for PEPC members 
($200 for non-members) to post a job on our site.   

PEPC Classifieds
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PEPC Annual Holiday Party
The Crystal Tea Room Atrium Area was the setting of the 
December 2 Holiday Party.  Thanks to our sponsors CBIZ, John 
Hancock and BNY Mellon Wealth Management as well as 
those members who provided prizes that were awarded that 

evening.  A list of the winners is available at the PEPC Office.  
The Philadelphia Estate Planning Council collected monetary 
donations at this year’s holiday party to benefit Reach Out and 
Read. 

Past President David Watson, Samuel Wurtzel and Vince Mitchell

Jay Cherney, Past President Larry Chane and Scott Isdaner

Past President Betsy Joyce, Directors Debbie Chiumento and Mary 
LeFever with Isabel Pryor

Lee Zeplowitz with his son Daniel Zeplowitz

Director Peggy Robus, Ruth Tanur and Sharon Greenberg

Vice President Rebecca Rosenberger Smolen, David Lamberg and 
Howard Bernheim
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Director Sam Freeman, Past President Steve Leshner, Dennis Reardon and 
Charles Sterne

Jane Epstein with Past Presidents Andrew Wilusz and Melinda Rath

Judy Siderer, Sheila Weiner, Directors Debbie Chiumento and Eileen 
Dougherty with Jordan Rosen and Tim Zeigler

Rise Newman and President Kathleen Kinne

Past President Al Gibbons, Robin Manix and David Winkowski

Past President Scott Small, Maureen Chacker, Lisa Mittelman and David 
Lamberg
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Welcome New Members

Eric Abel US Trust/Bank of America
Mary Ellen Brown PNC Wealth Management
Maureen Chacker, JD, LLM Wells Fargo
Brendan K. Flatow Coventry
Joey Ann Fowkes American Cancer Society
Nannette O. Fridley JP Morgan
Rachel Levin 
Christopher McCullough Goldman Sachs Trust Company
Corey Miller, Esq. 
Anthony J. Molino, Jr., CFP, CLU John Hancock
Peter E. Moshang, Esq. Hecksher Teillon Terrill & Sager
Natalie Placido PNC Bank
Katie Thomas Mill Creek Capital Advisors
Lisa A. Welsch Philadelphia Freedom Valley YMCA
Garrett M. Alton BNY Mellon Wealth Management
Michael Breslow, Esq. Heckscher Teillon Terrill & Sager
William Cotter Reger Rizzo & Darnall LLP
Kevin Frein Wells Fargo Private Bank
Katie Galeone, Esq. Heckscher Teillon Terrill & Sager
Melissa M. Grossman, Esq. Hyland Levin LLP
Matthew Kushnir Brown & Brown Private Client Group
Sarah S. Locher Bryn Mawr Trust Company
Patrick McCormick Kulzer & DiPadova
Carl Nadwodny First Niagara Bank N.A.
Patrick Naessens Dilworth Paxson LLP
Barbara M. Pettit Bryn Mawr Trust Company
Bonnie Richards UBS Financial Services, Inc.
Jeannine B. Webber, CFP Brown Brothers Harriman
Isabel M. Albuquerque Glenmede Trust Company, N.A.
Joseph D. Blair Univest Bank & Trust Co.
John Carson Glenmede Trust Company, N.A.
Robert Farrell Janney Montgomery Scott
Dan Geraghty Hirtle Callaghan
Jayne E. Glasgow PNC Wealth Management
Adrienne Hart The Bryn Mawr Trust Company
Eric Hildenbrand, CFA Haverford Trust Company
Daniel R. Levine, Esq. Astor Weiss Kaplan & Mandel, LLP
Hally Mason Rose Valley Asset Management
Catherine Shelley Wilmington Trust
Doug Silverman First Choice Loan Services, Inc.
Mimi F. Stauffer
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Please be sure to connect  

with our Council through the 

PEPC LinkedIn group page.  

The Philadelphia Estate Planning Council offers 

many opportunities for member involvement.  

One of the most rewarding ways to get involved 

is through our many committees.  The committees 

encompass all activities of the council including 

planning our social events, publishing our highly 

informative newsletter, enhancing our website 

and developing our education programs.  

All members are encouraged to actively participate 

on a committee. Committee participation provides 

the opportunity to expand your professional 

relationships and increase your leadership skills.  

To sign up, please contact the PEPC Office at  

staff@philaepc.org. 

Sign Up for a  
PEPC Committee

PEPC ANNUAL  
Golf and  

Tennis Outing 
Monday, May 19, 2014

GOLF  
St. David’s Golf Club 

 845 Radnor Street Road
 Wayne, PA 19087
 Tee Time: 12:30 p.m.

TENNIS
  Merion Cricket Club        
 325 Montgomery Avenue
 Haverford, PA 19041
 Round Robin: 2:30 p.m.



January 21, 2014
Topic:  Stay Linked With Your Clients By Helping Them 
Forever Friend Their Digital Property
Speaker:   Robert Kirkland 

Kirkland Woods, Liberty, MO
Sponsor: The Law Offices of Peter L. Klenk & Associates

February 18, 2014
Topic:  Portability: The Silent Partner of Estate Planning
Speaker:   Barbara Sloan 

McLaughlin & Stern LLP, New York, NY
Sponsor: BDO USA, LLP

March 18, 2014
Topic:   Ethical Issues of Multi-disciplinary Teams
Speaker:   Bruce Stone 

Goldman Felcoski & Stone, PA, Coral Gables, FL
Sponsor: Wells Fargo – The Private Bank and Abbot Downing

FIRST CLASS
PRESORT

U.S. POSTAGE
PAID

Pottstown, PA
Permit #67

Philadelphia Estate Planning Council
P.O. Box 579
Moorestown, NJ 08057-0579

Mark Your Calendar
2013-2014 Luncheon Programs – 11:45 – 1:45 p.m.  
All education programs are held at The Union League,  
140 South Broad Street, Philadelphia.  

Register at www.philaepc.org

Tuesday, May 6, 2014
Annual Meeting/Seminar/Reception
Penn Museum
3260 South Street, Philadelphia, PA 19104
Topic: TBD
Speaker:   Professor Samuel A. Donaldson 

Georgia State University – College of Law
4:30 – 5:00 p.m. – Registration
5:00 – 5:30 p.m. – Council Remarks
5:30 – 7:00 p.m. – Program
7:00 – 9:00 p.m. – Reception & Gallery Access

Monday, May 19, 2014
Annual Golf/Tennis Outing
Golf – St. David’s Golf Club
845 Radnor Street Road, Wayne, PA 19087
Tee Time: 12:30 p.m.

Tennis – Merion Cricket Club
325 Montgomery Avenue, Haverford, PA 19041
Round Robin: 2:30 p.m.


