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President’s Message
Richard M. Schwartz

Even though it’s the first month of 2018,
you might not realize that we have
already passed the midway point of the
PEPC “calendar” year. It’s a perfect time
to reflect on what we have accomplished
so far and remind you of the excellent
programs coming in the next few months.
Our most well-attended events are our
educational luncheons at the Union
League, which continue to offer top-notch
educational content and a chance to
interact with your fellow PEPC members,
both linchpins of the Council. The first
luncheon of the year featured Jere Doyle
presenting on the impact divorce has on
estate planning, which is applicable to
all individuals regardless of wealth. That
was followed in October by Paul Lee’s
presentation on the management of
income tax basis. Now that recent tax law
changes have significantly increased the
estate and gift tax exemption amounts,
income tax planning becomes even
more critical for many clients. For our
November event, Bob Finnegan focused
on estate planning with life insurance
products. Most recently in January,
Turney Berry joined us from Louisville to
provide a brief update on planning under
the new tax laws before delving into his
primary topic of business succession
planning.
Looking forward, our two final luncheon
events in February and March will feature
Michael Gordon discussing Delaware
Trusts, and Ramsay Slugg providing

his thoughts on Planning with Art and
Collectibles. If you have an idea for a
future educational topic or speaker, the
PEPC Programs Committee is always
on the hunt and they welcome your
suggestions.
In addition to our luncheon events, we
continue to host our wonderful brownbag lunch events. These educational
roundtable events are free to our
members. While we typically arrange for
live speakers presenting on timely topics
(such as an update on the new tax bill,
which is taking place on February 6th),
we have also used our roundtable events
to take advantage of the free webinars
available to our Council as the winner of
the NAEPC Council of Excellence Award.
Feel free to review the list of webinars
archived on the NAEPC website (www.
naepc.org) and make a suggestion for
future PEPC roundtable events.
We are not all business in the Council,
as our Social Committee organizes
numerous events for members to network
in a less formal setting. This past fall
we arranged to have another drop-in
networking event at City Tap House. That
more intimate event was sandwiched
between our Welcome Back Party held at
the Pyramid Club and our Holiday Party
held at Union Trust. One of our most
popular social events, the Annual Golf and
Tennis Outing, will be held on June 25,
2018 at a new location, The Union League

P.O. Box 579 Moorestown, NJ 08057-0579
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Understanding Passive
Foreign Investment
Companies and
Related Information
Reporting
Thomas R. McDonnell

For many of our clients, their income tax
returns have become more complex as
financial advisors have looked beyond
traditional investments of stocks, bonds,
ETFs and mutual funds to increase
investment returns. With more asset
classes to choose from, clients are
open to a much broader allocation
and diversification of their portfolio
investments to increase investment
returns, which may include indirect
investments in foreign entities through a
fund or multiple funds, usually described
as hedge funds. Hedge fund investments
that are made through foreign
corporations are usually treated as either
a controlled foreign corporation (CFC) or,
more likely, a passive foreign investment
company (PFIC). Advisors may not know
continued on page 3
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UPCOMING EVENTS
LUNCHEON PROGRAMS
The Union League of Philadelphia
140 South Broad Street
Philadelphia, PA 19102
www.unionleague.org

OFFICERS

President
Richard M. Schwartz, J.P. Morgan Private Bank
Richard.M.Schwartz@jpmorgan.com
215-640-3610
Vice President
J.R. Burke, CLU, ChFC, CFP, Perspective Financial Group, LLC
jrburke@pfg1976.com
610-854-0035

11:45 a.m. – 12 p.m. Registration
12 – 12:30 p.m.
Luncheon
12:30 – 1:45 p.m.
Program

Treasurer
Scott Isdaner, Isdaner & Company LLC
sisdaner@isdanerllc.com
610-668-4200

Dates:
Tuesday, February 13, 2018
Tuesday, March 20, 2018

Secretary
Andrew J. Haas, Esq., Blank Rome LLP
Haas-A@BlankRome.com
215-569-5479
Immediate Past President
Huldah A. Robertson, CFP®, AEP®, Glenmede Trust Company, N.A.
huldah.robertson@glenmede.com
215-419-6976

DIRECTORS
Term Expiring in 2018:
Glenn A. Henkel, Kulzer & DiPadova, P.A.
Kevin Manning, CFP, Stone Pine Financial Partners

ANNUAL MEETING, SEMINAR & RECEPTION
Thursday, May 3, 2018
3 – 3:30 p.m. 	 Registration
3:30 – 6 p.m.	 Council Remarks & Program
6 – 8 p.m.	
Reception & Venue Access
One North Broad (otherwise known as the
Masonic Temple)
One North Broad Street
Philadelphia, PA 19107
ANNUAL GOLF & TENNIS OUTING
Monday, June 25, 2018
12:30 p.m. Golf Tee Time
2:30 p.m. Tennis Round Robin
The Union League Golf Club at Torresdale
3801 Grant Avenue
Philadelphia, PA 19114

Term Expiring in 2019:
Rachel A. Gross, Esq., Jewish Federation of Gr. Philadelphia
Eric Hildenbrand, CFA, Coho Partners
James Revels, CPA, MST, Citrin Cooperman
Anthony Weiss, JD, LLM, CPA, Citi Private Bank
Term Expiring in 2020:
Christopher Borden, CFP, Stedmark Partners at Janney Montgomery Scott LLC
Jill R. Fowler, Esq., Heckscher, Teillon, Terrill & Sager, P.C.
Thomas R. McDonnell, Andersen Tax
Erin McQuiggan, Royer Cooper Cohen Braunfeld LLC
Term Expiring in 2021:
Jacklynn Barras, BNY Mellon Wealth Management
Stepanie Sanderson-Braum, Stradley Ronon Stevens & Young, LLP
Scott Lillis, Bessemer Trust
Josh Niles, Haverford Trust Company

NEWSLETTER CO-EDITORS
James Revels, CPA, MST, Citrin Cooperman, 215-545-4800 x 4161,
jrevels@citrincooperman.com
Alan Weissberger, Esq., Hirtle Callaghan, 610-943-4229
aweissberger@hirtlecallaghan.com

Please register at www.philaepc.org.
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President's Message continued

Understanding continued

Golf Club at Torresdale. For the first time
in several years, both golf and tennis will
be held at the same location, followed by
the cocktail reception and dinner on site.
Registration for this event is likely to sell
out, so if you are interested in attending,
register now on our website, www.
philaepc.org.

about the tax complexities and additional
information reporting requirements
with respect to these indirect foreign
investments.

The final PEPC event of the Spring, the
Annual Meeting, will take place on May
3 at the Masonic Temple at One North
Broad. Our featured speaker will be
Michael Kitces, Partner and the Director
of Wealth Management for Pinnacle
Advisory Group, co-founder of the XY
Planning Network, and publisher of the
financial planning industry blog “Nerd’s
Eye View”. Sponsorships are still available
for this event, so if you would like to
take advantage of a great opportunity to
get your message out to the numerous
attendees of the Annual Meeting, please
contact our Sponsorship Committee.
Please continue to attend and participate
in and enjoy our remaining events. In
addition, I encourage every member
to join a committee and get directly
involved. The success and strength of
the Philadelphia Estate Planning Council
comes directly from our membership and
the hard work of our volunteers.

This article is intended to inform
financial advisors and other clientserving professionals about the PFIC
provisions and information reporting
as they consider investments in hedge
funds for their clients. The PFIC rules
will be discussed, including important
PFIC elections, and the tax ramifications
of failing to file Form 8621, Information
Return by a Shareholder of a Passive
Foreign Investment Company or a
Qualified Electing Fund, when required.

Background
The PFIC income tax rules were added
to the Internal Revenue Code (“IRC” or
“Code”) with the passage of the Tax
Reform Act of 1986 (TRA 86) to combat
perceived abuses at that time.
The reason for the codification of the
PFIC rules in 1986 was that Congress
wanted to create parity between the
taxation of US and foreign investments by
eliminating the benefit of US tax deferral
on foreign investments. First, they wanted
to ensure that passive income from an
investment in a foreign corporation
received no preferential US tax deferral
compared to income from passive
investments in a US entity. Secondly,
Congress wanted to prevent US investors
from owning stock in foreign corporations
that held passive assets with the ability to
convert the foreign corporation’s income,
which would be taxed at higher ordinary
income tax rates, into more favorable
capital gain income, which was taxed at
lower rates.
The types of domestic corporations that
Congress was comparing PFICs to were
US corporations holding passive assets.
Such US corporations were usually
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treated as personal holding companies
(PHC), which were required to distribute
its PHC income to its shareholders or
suffer the consequences of a corporate
level penalty tax. Prior to TRA 86, there
were similar rules for foreign PHCs,
however, such rules were easily avoided
because they applied only if five or fewer
individuals owned (directly or indirectly)
more than 50% in value of the stock
of a foreign PHC. Therefore, the rules
enacted were written more broadly and,
accordingly, impacted more US taxpayers
than originally intended.

PFIC Definition
A PFIC is a foreign corporation that
satisfies either an asset or income test.
The asset test is met when the average
percentage of assets is 50% or more of
the assets of the foreign corporation
which produce passive income or are held
for the production of passive income. The
income test is met when 75% or more of
the gross income is from passive activities.
Passive income is defined as interest,
dividends, rents, royalties, annuities
and gains over losses from the sale or
exchange of property which give rise to
interest, dividends, rents, royalties and
annuities. Additionally, once a foreign
corporation is treated as a PFIC, it will
always be a PFIC. This is true even if the
foreign corporation fails to meet the
income or asset tests in following years.
Moreover, there are no share ownership
percentage requirements to be an owner
of a PFIC, which affect a much broader
group of US persons.

Ownership of PFIC Stock –
Elections to Consider
There are various elections that can be
made with respect to PFIC stock, with
the initial year of ownership being the
most important. As explained below, not
making an election in the first year of
ownership to include the pro rata share
of the PFIC’s ordinary earnings and net
continued on page 4
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Understanding continued
capital gains will likely result in a more
onerous taxation of distributions from a
PFIC in later years. Certain elections can
also be made subsequent to the first year
of PFIC ownership that will enable a US
investor to avoid the onerous tax regime
under Section 1291. Although Code
sections 1291 through 1298 provide the
rules for PFICs, US Treasury Regulations
also provide more detailed rules that must
be considered.
In summary, the elections require current
income inclusion but the benefit is that
income character is retained. In other
words, capital gains generated by the
PFIC are taxed at capital gains rates. Not
making the election not only causes
distributions or sale of the PFIC stock to
be taxed at ordinary income rates, but
there is also an interest charge on deferral
of excess distributions, described in the
following paragraph under Section 1291.

Section 1291
Code Section 1291 provides for an
“excess distribution” tax regime on US
taxpayers investing in PFIC stock, which
imposes a tax at the highest marginal
rate and also an interest charge on the
deferred tax liability. A US taxpayer has
an excess distribution from a PFIC when
a distribution (excluding the distribution
made in the first year of ownership of PFIC
stock) is more than 125% of the average
amount received in the preceding three
years or shorter holding period. Excess
distributions also include any gain from a
disposition of PFIC stock. Moreover, and
somewhat surprising, all distributions
from a PFIC are included in the calculation
of whether there are excess distributions
regardless of whether the PFIC has current
or accumulated earnings and profits.
Once it is determined that a US person
has an excess distribution, such excess
distribution is allocated ratably to each

day of the US person’s holding period
of PFIC stock. The portion of the excess
distribution allocated to the current
year is treated as ordinary income
and is subject to income tax at the US
person’s marginal tax rate. The portion
of the excess distribution allocated
to prior years is taxed at the highest
income tax rate under IRC Sections 1
and 11 for individuals and corporations,
respectively, and interest is charged at
the underpayment federal rate from the
due date of the prior year return(s). For
US individuals, the tax and interest is
reported on Form 8621 and on line 44 of
Form 1040 and by checking Box C and
entering “1291 Tax” in the space provided.
A Section 1291 fund owned by a US
person that makes a Qualified Electing
Fund (QEF) election, as discussed below,
after the first year of PFIC stock ownership
cannot remediate the accumulated
earnings and profits in years prior to
QEF status. Such earnings continue to
be subject to the excess distribution
regime unless the US investor makes
either a deemed dividend election or a
deemed sale election in connection with
a QEF election, effectively subjecting
the accumulated earnings and profits to
the excess distribution regime. Once the
deemed sale or deemed dividend election
is made, the PFIC’s current earnings and
profits are taxed but they retain their
character of ordinary income or capital
gain.

Section 1293
Although the PFIC QEF election is made
under Section 1295, the operating rules
for QEFs are under Code Section 1293.
Section 1293 provides that every US
person who has elected QEF treatment
for a PFIC must include in gross income
the pro rata share of the PFIC’s ordinary
earnings, and as long-term capital gain
such US person’s pro rata share of net
capital gain income on their US income
tax return. Practically, most funds that
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invest in PFICs make the QEF election
under Section 1295 and prepare the
annual information statement, as
required under US Treasury Regulations,
to calculate the PFIC’s ordinary earnings
and net capital gains. In such cases, the
US investors are relieved of the burden of
complying with the rules under Sections
1293 and 1295. More importantly, they
avoid the complex calculations and, in
most cases, the additional tax and interest
cost under the Section 1291 excess
distribution regime as well as reporting
such information on IRS Form 8621 in
their US returns. However, that is not
always the case usually because of the
inability to produce an annual information
statement.

Section 1296
Included in the PFIC rules is also a mark
to market regime, codified in Section
1296, which was not part of the original
PFIC rules introduced into the Code in
1986. Under this regime, in the case of
marketable stock in a PFIC, an electing
US shareholder includes in income each
year an amount equal to the excess, if
any, of the fair market value (FMV) of the
PFIC stock as of the close of the tax year
over the shareholder’s adjusted basis in
the stock, and is allowed a deduction
for the lesser of (a) the excess, if any, of
the adjusted basis of the PFIC stock over
its FMV as of the close of the tax year,
or (b) the “unreversed inclusions,” as
defined, with respect to the PFIC stock.
All amounts so included in income or
deductions, as well as any gain or loss on
the actual sale or disposition of the PFIC
stock, are treated as ordinary income or
loss. From a practical standpoint, this
mark to market election is only available
for PFIC stock that is regularly traded on a
public exchange.

Section 1297
With increasingly complex organization
continued on page 5
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Understanding continued
structures, determining whether a foreign
corporation is a PFIC is not always easy
or straightforward because there are
also look-through rules for purposes of
determining whether a US investor has
an interest in a PFIC. These rules provide
that if a foreign corporation owns (directly
or indirectly) at least 25% (by value) of
the stock of another corporation it will
be considered to be a PFIC if it: 1) held
its proportionate share of assets of such
other corporation, and 2) received directly
its proportionate share of the income of
the other corporation. The effect of this
look-through rule is that even though the
foreign corporation did not qualify as a
PFIC based on the asset or income tests
of what it owned directly, it may still be
considered a PFIC when including the
assets and income of another foreign
corporation due to the look-through rule.
The look-through rule can also be helpful
if the 25% or greater owned entity owns
and operates an active business. This
test does allow the interest and dividend
income of a subsidiary to be eliminated
before applying the tests.
Section 1297 also addresses situations
where ownership in stock of a foreign
corporation is treated as both a PFIC and
a CFC. It states that if a US shareholder
invests in a CFC that is also a PFIC the
CFC rules take precedence over the
PFIC rules and there is generally no PFIC
reporting. The CFC rules override the PFIC
reporting requirements for a qualified
US shareholder and do not subject the
income to deferred tax or interest on
the receipt of excess distributions. The
CFC rules also allow for the disposition
of such foreign stock to be treated as a
disposition of a capital asset as opposed
to being treated as ordinary income
under the PFIC rules. Such gain, however,
may be re-characterized as a dividend
to the extent of the CFC’s current and
accumulated earnings and profits under

Section 1248. To be a US shareholder of
a CFC, the US person must own 10% or
more of the voting stock and, collectively,
those U.S. shareholders must own more
than 50% by vote or value, whichever is
greater. If a US person owns less than 10%
of a CFC that is also a PFIC, it will only be
a PFIC to that owner and the CFC overlap
rule does not apply to that shareholder.

Section 1298
Attribution rules also apply when
determining ownership of PFIC stock
and who may also have a reporting
requirement. As with many other
attribution rules in the Code, the rules
are complex to ensure that the PFIC
rules are not circumvented through the
use of family members, corporations,
partnerships, etc.

Reporting
Unless a US person owns an interest in
a PFIC indirectly, where typically a US
fund is the direct owner and assumes
responsibility for PFIC reporting, a US
person reports its PFIC information
on Form 8621 - Information Return
by a Shareholder of a Passive Foreign
Investment Company or Qualified
Electing Fund. The instructions for this
form are very complex and, despite the
instructions being over 13 pages, they
are not sufficient. For example, they do
not explain how to calculate the income
tax for a Section 1291 fund under the
excess distribution regime. The form
must be filed for both direct and indirect
shareholders of a PFIC subject to Section
1291, unless that stock is owned through
a tax-exempt organization or account
(i.e., 501(c), 403(b)). Each PFIC holding
is required to be reported on a separate
Form 8621 in accordance with Section
1298(f ). Failure to file such Form 8621
results in no tolling of the statute of
limitations for assessment of tax by the
IRS until after such form is filed. This is
an unknown risk for many US taxpayers,
especially since the IRS can audit back to
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the first year of PFIC stock ownership if
this form is either not filed or improperly
filed. Every item on the return can be
audited, not just the investment in the
PFIC.
If the QEF election is not made or cannot
be made because an annual information
statement is not prepared, regardless of
the reason, the US taxpayer will be treated
as investing in a Section 1291 fund and
will be subject to the excess distribution
regime.

1291 De Minimis Exception
With respect to a Section 1291 Fund, if the
aggregate value of a shareholder’s eligible
PFIC stock on the last day of their taxable
year is $25,000 or less, any indirect PFIC
stock value is $5,000 or less, there are no
excess distributions, and no QEF elections
are made for the 1291 funds, the taxpayer
will not be required to file a Form 8621
for any Section 1291 funds. It is unlikely
that many US investors will qualify for this
exception.
If clients or advisors determine that Form
8621 was not filed, the best course of
action in most cases would be to file an
amended return. Importantly, this begins
the tolling of the three-year statute of
limitations.
Thomas R. McDonnell is a managing director
in the Philadelphia Office of Andersen Tax LLC,
specializing in the federal taxation of businesses
and their owners.
Wendy Jones is a senior manager in the Private
Client Services practice in the Philadelphia Office
of Andersen Tax LLC.
Andrew Bernard is a managing director in the US
National Tax Office of Andersen Tax LLC and is
located in Philadelphia.
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Tax Act of 2017:
Double the Pleasure;
Double the Fun.
Joel S. Luber, Esquire

Introduction.
With so much already written about “The
Tax Cuts and Jobs Act” (herein called
the “Act”), no doubt some by our own
members, and with our email inboxes
inundated daily with descriptions of
parts of the Act with specific application
to the authors’ constituencies, be it the
domestic relations bar concerned about
the repeal of deductibility of alimony, or
the like-kind exchange bar concerned
about the repeal of like-kind treatment
for all assets except real estate (wonder
how that escaped the knife), and with the
limited space allotted in this Newsletter,
my thinking is we don’t need another
checklist. Rather, I thought I might laser
in on our eponymous council – estate
planning.

The Process.
It all started out so innocently enough,
with good vibrations and well-meaning
intentions, when on September 27, 2017,
the Trump Administration, the House
Committee on Ways and Means, and the
Senate Committee on Finance published a
nine-page document labeled “Tax Reform”,
and subtitled it “United Framework For
Fixing Our Broken Tax Code”. Its stated
goals included:
• Tax relief for the middle-class
• Tax relief for businesses, especially small
businesses
• Simplification [“postcard” tax filing for a
vast majority of Americans]
• Bringing Offshore profits back to the US

In a mere 84 days, under a cloak of
darkness normally reserved for the likes of
a Manhattan Project, without any expert
testimony, without debate, without one
vote from a Democrat in either the House
or Senate, with an approval rating from
the general public of 33% [CNN poll],
and with a projected cost that will add
$1.5 trillion to the deficit over the next
decade [CBO estimate], Congress passed,
and two days later, on December 22,
2017, the President signed, what was
then titled “The Tax Cuts [not Reform]
and Jobs Act”, Senate Bill H.R.1, a massive
piece of tax legislation of a scope not
seen since enactment of the Tax Reform
Act of 1986. Demonstrably, the Joint
Explanatory Statement of The Committee
of Conference is 570 pages long. But for
technical reasons, and perhaps to stop the
blushing faces of the architects of same,
it is now called “An Act to Provide for
Reconciliation Pursuant to Titles II and V of
the Concurrent Resolution on the Budget
for Fiscal Year 2018.” Catchy!

The Numbers.
The big number: $11,200,000. The
Act doubles the estate and gift tax
exemption for estates of decedents
dying and gifts made after December 31,
2017, and before January 1, 2026. This
is accomplished by increasing the basic
exclusion amount provided in Section
2010(c)(3) of the Code from $5 million to
$10 million. The $10 million amount is
indexed for inflation occurring after 2011.
Thus, the federal estate, gift and GST tax
exemption immediately increases by $5
million. The exact amount of the new
exemption amount could be $11.2 million
(or just under $11 million), depending
upon how inflation adjustments are
calculated. A married couple can now
transfer $22.4 million dollars gift, estate
and GST tax free with the use of intervivos
planning or portability.

• Broadening the tax base and closing
special interest tax breaks and loopholes.
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Here Today; Gone Tomorrow?
In the famous words of Yogi Berra, “It’s
like déjà vu all over again.” Remember
2012, when the $5M exemption was
scheduled to expire, to return to $1M, and
planners were scrambling to complete
asset transfer planning, only to wake
up on December “32”, 2012 to learn the
world did not come to an end, with some
clients then regretting having given
away $5M? In some ways, planning in the
post-Act environment is likely going to
be similar. For one, like most individual
provisions in the Act, the new exemptions
sunset after 2025 and revert back to
the law in effect for 2017 with inflation
adjustments. Second, one cannot ignore
the fact that the Act raises the exemption
so dramatically, and there was such a
hue and cry to the favoritism shown
the wealthy, that it is unclear whether
legislators might reduce the exemption
in future years (even before 2026), back
to current levels, or perhaps even lower
levels. [President Obama’s Greenbook
called for a reduction to $3.5M.] On the
other hand, if history can be relied upon
at all in this arena, as much as the Federal
estate tax, and its total repeal, has been
a political ping pong match for decades,
there has never yet been a reduction in
exemption amounts once they have been
raised.

Claw Back.
Remember “claw back”? While there was
speculation back in 2012 as to whether
there would be a claw back if there
was a future change that reduced the
exemption amount after making gifts
utilizing the higher amount, this issue
may have been resolved. The Act includes
a conforming amendment to sSection
2010(g) (regarding computation of estate
tax), that provides that the Secretary
shall prescribe regulations as may be
necessary or appropriate to carry out the
purposes of the section with respect to
continued on page 7
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Tax Act continued
differences between the basic exclusion
amount in effect: (1) at the time of the
decedent’s death; and (2) at the time of
any gifts made by the decedent. While
the regulations to be issued will hopefully
clarify that claw back will not occur,
practitioners might nonetheless caution
clients making new exemption gifts of
this possible risk.

General Planning Overview.
As a result, there will be a number of
factors to consider in planning moving
forward, with some more appropriate
than others depending on the level of
wealth:
• Certainly, if asset protection or other
non-estate tax benefits are the driving
motivations, the new exemption should
be used as soon as feasible.
• Those clients with estates over $12
million should consider using the new
exemption. As the level of net worth
increases, the incentive to proactively
plan should increase.
• For large estates, the increased
exemption should be used, likely in
leveraged transactions to maximize
the wealth transfers from the increased
exemption. For example, if, as some
commentators suggest, a 9:1 leverage is
appropriate on a sale of assets to a trust,
an additional $10 million of exemption
for a married couple might support a
$100 million sale of assets to irrevocable
trusts.
• For more moderate wealth clients who
have previously consummated note sale
transactions, consideration should be
given to immediately funding additional
gifts to the purchasing trusts to shore up
the economics of those sale transactions.
On smaller note sale transactions, that
additional $5 million gift might be used

to pay off a portion or all of a note,
thereby eliminating the IRC Sec. 2036
exposure as to the note.
• Powers of appointment planning
should be evaluated. If, for example,
a client created a trust and named a
not-so-wealthy elderly relative to have
a general power of appointment over
the trust, or even more so if a client
had considered such planning but did
not proceed because of the size of the
relative’s estate, the increased exemption
available next year to that poorer
relative might enable using a general
power of appointment to obtain a large
basis step-up on that relative’s demise
for the client’s asset in that trust. And
don’t forget the alternative with special
powers of appointment and intentionally
springing the “Delaware Tax Trap”.
• For moderate wealth clients, existing
documents and planning will have to
be reviewed. Many clients with wealth
below a combined $22M will be inclined
to unravel prior planning. Practitioners
will have the task to counsel clients, as
this author has had to do over the last
three months when total repeal was on
the table, as to the value of retaining
existing planning from a number of
perspectives. Many estate planning
strategies provide asset protection
benefit, and the transfer tax changes
do not minimize the need for that. A
cost benefit analysis may have to be
run to compare the cost of continuing
to maintain that planning to the cost
of unraveling the planning, and then
having to reconstruct it in the future if
the law changes yet again.

Portability.
With recent leniency provided by the
IRS on filing late portability elections,
will clients be willing to incur any cost
to secure portability now that the
exemption has doubled? Will clients even
be willing to listen to recommendations
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to file a federal estate tax return to elect
portability? Certainly, fewer moderately
wealthy clients may be willing to do so.
For those clients affected, in the event
that the estate tax is reinstated, loss of
portability from failure to file an estate
tax return on the death of the first spouse
can create greater estate tax on the
death of the survivor, particularly if the
federal exemption is returned to current
levels. Those taxpayers with portable
exemptions from a prior deceased spouse
should consider using those exemptions
before a future change in the law may
negatively affect them. This could take
the form of using that DSUE to fund a
domestic asset protection trust (“DAPT”).

Non-Tax Planning.
We have already seen that clients with
a combined “moderate” net worth of
$10.98M have chosen simplistic estate
plans that use outright bequests. The
term “moderate” may again have to be
redefined relative to a combined net
worth of $22.4M. Practitioners will have to
continue to stress to clients the obvious
(to the practitioner, but not necessarily to
the client) benefits of trust planning, such
as divorce and asset protection benefits.
In the absence of any transfer taxes, this
may become the primary goal for many
trust plans. With increased longevity, the
likelihood of remarriage following the
death of a prior spouse likely will increase.
The need for trusts on the first death
to protect those assets may be more
important than many realize.
While trusts may afford tax planning
opportunities by sprinkling income to
whichever beneficiary is in the lowest
income tax bracket, will the lower income
tax brackets provided under the Act
reduce this benefit sufficiently enough
to mitigate against this use of trusts?
Distributions will still carry out income
under the DNI rules of IRC Sections 651652 and 661-662. Perhaps consideration
continued on page 8
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Tax Act continued
should be given to making low interestbearing loans to beneficiaries to repay
mortgages loans to the extent the
interest on some loans will no longer be
deductible under the Act.

Modifying Current Plans.
Those who have not completed, or even
started meaningful planning should
nonetheless proceed with planning.
Estate planning never should have
been only about estate taxes. For most
people, more wealth is dissipated from
speculative investments, litigation,
divorce, and improvident heirs than from
estate taxes. Properly crafted modern
trusts can address all of these concerns
and provide sufficient flexibility regardless
of whether the increased exemption
amounts in the Act remain, or are later
revised. By way of example, married
clients should consider forming nonreciprocal, spousal lifetime access trusts
(“SLATs”) to which gifts or sales transfers
might be made. Single clients might
consider self-settled DAPTs or hybrid
DAPTs (one in which a settlor can be later
added as a permissible beneficiary) so
that the trust at inception is not a DAPT.
With extraordinarily large exemptions,
and the availability of valuation discounts
(IRC Sec. 2704 Regs. having been
withdrawn), grantor retained annuity
trusts (GRATs), intentionally defective
grantor trusts (IDGTs), and other
techniques, practitioners cannot ignore
the fact that we are looking at a huge
window of planning opportunity. It is
possible that in 2021 a new administration
and a Congress with a different
composition might successfully resurrect
many of the Greenbook proposals made
by the Obama Administration. But the
lessons of 2012 should be remembered,
and providing flexibility and access
should be critical. At the high levels of
the new exemptions, this will be even

more important than it was in 2012. Much
of the regretted 2012 planning was a
result of not providing the client/grantor
with a means of reaching assets shifted
in the late 2012 planning rush. All of us
presumably have learned our lessons in
that regard. Now go out there and have
some fun (at least before you have to
drill down and then explain new Section
199A to your clients – “simplification” that
wasn’t).
Joel S. Luber, Esquire, is chair of the Estates &
Trusts Group at Reger Rizzo Darnall LLP. Joel
concentrates his practice in sophisticated estate
planning for high-net-worth individuals, asset
protection planning, estate administration,
Orphans’ Court practice, and general corporate
and income tax planning.
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An Insider’s Guide
to a Life Insurance
Proposal
Michael DeFillipo

The basic insurance proposal is comprised
of four core elements: plan design and
strategy, insurance carrier selection,
underwriting assumptions, process and
advocacy, and an understanding of
ongoing policy service. These four core
elements are not mutually-exclusive – it
is the combination of these aspects of an
insurance proposal that delivers real value
to the client.

Core Element 1: Plan Design and
Strategy

September Luncheon Program
Sponsored by:

With the explosion of products, riders, and
features available in today’s marketplace,
the insurance advisor has more tools
available than ever before to tailor a
policy to fit the need of the client and
their specific situation. Every strategy
that involves a life insurance product is an
exercise in finding the balance between
competing factors in order to design a
vehicle with the highest probability of
delivering on its intended purpose.
A complete proposal should indicate
the degree of protection over the death
benefit and equity in the contract, how
much flexibility is available to modify
the plan as circumstances change, how
and to what extent equity builds and is
accessible within the contract, and the
degree of certainty that the policy design
parameters will perform as expected.
Lastly, we look at the “cost” of the solution
and how it’s measured.

Lee Woolley (sponsor), Jeremiah W. Doyle
(speaker), Richard Schwartz (President) and
Jacklynn Barras (sponsor)

A critical aspect of the plan design
and strategy is understanding what
mechanism is driving the policy and how
continued on page 9
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Insider’s Guide continued
it works. Over the past 30 years, there
has been a rapid expansion in the types
of policies available in the marketplace.
These policies offer a greater ability for
the policy owner to decide how much and
what kind of performance risk they want
to bare.
The simplest example of this is a
secondary guarantee on a “No-Lapse
Guarantee Universal Life” (NLG) contract
– if the stated premiums are paid in full
and on time, the death benefit will persist,
independent of economic and insurance
charge factors. The trade-off for the lack
of volatility is an emphasis on rigidity;
without a meaningful cash accumulation
component, there is little flexibility to
alter the original game plan. Small
adjustments to the timing or amount of
premium may cause dramatic changes to
the underlying guarantees and that could
jeopardize the effectiveness of the policy.
However, not all products are as straight
forward. On the other end of the
spectrum we have “Variable Universal Life”
(VUL) policies where the death benefit
is paid for through monthly deductions
from the cash value, which is valued on
a mark-to-market basis depending upon
the performance of the sub-accounts
selected by the policy owner. The
performance risk of an insurance contract
is determined based on the type of
insurance the policy owner selects.
The most recent iteration of policy types
is an indexed based crediting system.
“Indexed Universal Life” policies are
credited an interest rate based upon the
performance of a widely available broad
index, generally over one-year or fiveyear segments. Unlike in a VUL contract,
there is protection against a reduction
of cash value due to market loss through
a contractually guaranteed interest
floor. The maximum interest applied
is subject to a non-guaranteed cap,

which is subject to change. Though the
performance is tied to an index, the cash
value is actually invested in the insurance
company’s general account – the same
pool of money that supports “Whole Life
and Current Assumption Universal Life”
interest rates. Understanding how the
interest is calculated, and which factors
are under the control of the insurer, and
how the interest is applied to the cash
value, is essential in evaluating whether
this type of contact is appropriate for the
client.
A proper stress test of the underlying
assumptions is a necessary component of
non-guaranteed life insurance proposals.
Understanding how volatility, the
sequence of returns, and sensitivity to
actual vs. projected returns is critical in
determining the probability of success for
the strategy.
Continued uncertainty surrounding the
future of estate, gift and generation
skipping transfer taxes has led to an
increased focus on flexibility. Should the
need for coverage no longer be applicable
(e.g., no estate tax due) or if the client
scenario changes dramatically (e.g., need
to direct assets for other purposes), the
plan design should address potential exit
strategies and/or identify what changes
can be made to repurpose or modify the
coverage to address different needs.
A customized recommendation should
be based off the client’s preferences for
safety, flexibility, equity, certainty and
costs.

Core Element 2: Insurance
Carrier Selection
There’s more to selecting an insurance
carrier than just a price on the
spreadsheet. Third-Party ratings (e.g., A.M.
Best, Moody’s, COMDEX) are an effective
way to evaluate a carrier’s balance sheet
and the industry experts’ view of the
provider. To the best of my knowledge,
there has never been a valid life insurance
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claim unpaid due the failure of an
insurer (historically a failing company
has been absorbed by a larger player
to “run off” liabilities and maintain the
industry’s hallmark), however, we’ve seen
adverse changes to the non-guaranteed
assumptions and provisions of a contract
as a result of an insurer facing difficulty.
Going beyond the surface, we look for
a strong commitment to policyholders
over time. For policies that rely on
non-guaranteed insurance charges,
investigating the history of how and
when companies have raised the cost of
insurance rates on their “Inforce Universal
Life” policy, must be a differentiator in
selecting the carrier. Traditionally, stock
companies tend to make decisions to
benefit shareholders, whereas mutual
insurance companies do not have the
same quarterly pressure to maximize
value. The continued downward pressure
on fixed income returns – the general
account of insurance companies, which
is used to credit interest or dividends
on policies, is primarily invested in high
quality short and mid-duration bonds –
this has resulted in an uptick of adverse
pricing changes to policy holders.
Term insurance, an effective way to
capture insurability and warehouse
insurable capacity during uncertain
planning times, has been often thought
of as a commoditized product. With
guaranteed level premiums and the
absence of equity build-up, it is easy
to make the assumption that all the
products are the same, and, as such, the
purchasing decision should be based
on the price per unit of coverage. This
simple analysis ignores a key feature,
and one that should be integrated into
the design of the strategy – the ability to
convert term insurance to a permanent
vehicle without the need for medical
qualification. The industry trend has
become more restrictive in terms of the
continued on page 10
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Insider’s Guide continued
availability of products that a policy
can be converted to; in some cases the
only option available is a conversion
only product. These policies tend to be
limited in their design capabilities and are
often priced uncompetitively compared
to the “street” options offered by the
same insurance provider. Identifying
the contractual terms as to when, and
to what, a term policy can be converted
to, is a vital piece of the decision-making
process.

Core Element 3: Underwriting
A unique characteristic of a strategy using
life insurance is that one must medically
and financially qualify for the product.
The primary driver of insurance pricing
is based on the actuarial life expectancy
of the insured – a proposal that assumes
favorable medical approval for an insured
with compromised health, is merely
an idea that cannot be executed. The
insurance proposal should reflect, based
on the information available, a reasonable
expectation of risk class. The strategy
that relies on favorable underwriting for
an insured with multiple health concerns
is more likely than not going to be an
exercise in futility. The insurance proposal
should identify whether informal, nonbinding underwriting is recommended or
required.
The proposal should address whether
the strategy is dependent upon a single
specific insurance carrier or one that can
be applied to the marketplace in general.
Term insurance is widely available
through an enormous amount of high
quality providers that can offer similar
benefits. If Carrier A views an insured
as a “Standard” risk, Carrier B may have
a more favorable view of the condition
or file as a whole and offer a “Preferred”
risk. Situations that require a product or
feature from a limited or single carrier,
place an increased emphasis on medical

and financial underwriting.
The design and purpose of the insurance
strategy will determine the impact
of underwriting changes to the final
outcome; situations that involve
maximizing the death benefit per unit of
premium, particularly where guarantees
are involved, are going to be more
sensitive to underwriting fluctuations
than scenarios where cash value
accumulation is the focus, as the general
structure minimizes insurance costs.
Fortunately, the experienced life
insurance professional has the requisite
experience and knowledge in how best
to navigate the underwriting process.
Beyond setting realistic expectations and
avoiding surprises, underwriting advocacy
is the responsibility of the agent. How
a case is presented to underwriters,
identifying which insurance carriers have
more favorable views of situations, and
including all necessary and supplemental
information is often the difference in
whether or not a case receives a favorable
outcome.

Core Element 4: Monitoring and
Service
Purchasing life insurance is not a “set it
and forget it” decision. A life insurance
contract is a dynamic asset class that,
hopefully, is held for several decades. In
my career, I’ve unfortunately witnessed
many cases where a sound strategy at
implementation was sold and never
properly monitored, resulting in ultimate
failure. Whether it be a simple 10-year
term policy or a complex premium
finance Index Universal Life sale, routine
monitoring is absolutely necessary in
order to achieve the desired results.
For performance based contracts
– policies where a death benefit is
supported through the cash value (e.g.,
Variable Universal Life, Indexed Universal
Life) as compared to premium guarantee
policies (term and No-Lapse Guarantee
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Universal Life) – the two competing
forces on performance are 1) the rate of
interest credited / variable sub-account
performance and 2) non-guaranteed
insurance charges. For level death benefit
policies (sometimes referred to as Option
A), there is a correlation between cash
value and the total charges deducted
from the policy. The net amount of risk is
the difference between the death benefit
and the cash value, or more simply, the
true amount of insurance the issuing
company is responsible to pay. (In level
death benefit policies, the stated death
benefit is the amount paid out, the cash is
inclusive, i.e., not additive.)
Each unit of risk has a cost attached to
it. Therefore, the greater the number
of units, the larger the total charge; the
larger the total charge, the greater the
proportion of cash value necessary to
pay those charges becomes; the less
cash value in the policy, the greater
the number of units of risk, etc. An
underfunded policy can quickly unwind
and require significant funding to
maintain the death benefit, particularly
in later years when the units of cost are
at their greatest. Policies designed to
intentionally lapse during lifetime, for
example a policy where the funding
is assumed to carry the death benefit
to age 95, are more susceptible to
underperformance than policies that
are purposefully “overfunded” as a
means of building in a cushion. Inforce
illustrations are prospective projections
of future performance and traditionally
the measuring device used to track
performance relative to the original
assumptions and provide a vehicle for
analysis of alternative funding methods.
A properly constructed insurance
proposal should address each of these
four core elements, and demonstrate
how the strategy benefits the client
when viewed as part of their overall
continued on page 11

BACK TO TABLE OF CONTENTS

P H IL A D EL P H IA ESTAT E P L A N N I N G C O U N C I L

Insider’s Guide continued
enterprise. Whether it be underwriting
challenges, product or pricing changes or
circumstances, the insurance process is
usually an iterative one that may require
reconfigurations and, in some cases, a
reset of strategy and design. The goal
of the insurance proposal, and the work
of the insurance expert, is to educate,
inform, and assist clients and their
advisors in the selection, implementation,
and monitoring of these versatile and
valuable products and strategies.
Michael DeFillipo is a 2004 graduate of
Swarthmore College with a degree in Biology. He
has over 12 years of experience in the insurance
industry, joining 1847 Financial in August 2016.
Currently, Michael holds a Life Accident and
Health, Series 65, 63, 6 and 7 Licenses. He received
his Chartered Life Underwriter (CLU®) designation
from The American College of Financial Services
in 2017. Michael has been a speaker at several
industry marketing events, focusing on the
technical aspects of life insurance design and
application.
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The Philadelphia Estate Planning Council
Recognizes the Generous Support
of Our Platinum Sponsors

FOCUS ON WHAT COUNTS

October Luncheon Program
Sponsored by:

Robert Kenney (sponsor), Richard Schwartz
(President), Paul S. Lee (speaker) and Doug Simon
(sponsor)
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Life Insurance and
Creditors Rights
Alan J. Mittelman, J.D., CLU

Life insurance has a justly deserved
reputation as a “protected asset” under
State and Federal law. There are both
common law and statutory protections
which combined make it very difficult
for a creditor to obtain rights in one’s
life insurance. In some instances, life
insurance enjoys protection from creditors
superior to certain qualified plan assets
(IRA’s 401(K)s, etc.) or even tenancy-bythe-entirety property.
There are four general categories of
creditors who may seek to obtain
rights in a life insurance policy. They
are (1) general creditors, (2) creditors in
bankruptcy, (3) the Federal government
and (4) State government. In addition,
there can be a difference between
insurance purchased for one’s family
and insurance purchased for a business
purpose (e.g., for a shareholders’
agreement).
This article will discuss the law as it
applies to residents of Pennsylvania,
although similar results should apply in
New Jersey and many other states.

General Creditors
(a) Statutory Exemptions
If a creditor is able to obtain a judgment
against a debtor, the creditor then must
attempt to obtain either a lien against
the property of the debtor, force the
sale of the property, or use some other
legal means of acquiring an interest in
the property in order to collect on the
judgment. In Pennsylvania, as in other
states, there are statutes that exempt
certain assets from “execution”. In effect,
the assets listed in these “exemption
statutes” are protected from creditors’
claims up to the limits provided in the

statute. In varying degrees, all states offer
some protection for life insurance under
an exemption statute [see 42 PA C.S.A.
§8124 and NJSA §17B:24-6(a) and (7) for
examples].
Sometimes, the statute is not
entirely clear on its face leading to
underestimation of its scope. This is true
in Pennsylvania. A simple reading of the
statute does not reveal whether only
death benefits are exempt from execution
or whether cash value is exempt, too.
Also, the statute limits the exemption
to proceeds of life insurance payable
to family members and dependents of
the insured. Also, the statute does not
expressly deal with business insurance.
We will find that business life insurance is
not covered by the exemption statute as
interpreted of the courts. The courts have
interpreted the Pennsylvania insurance
exemption statute many times with
generally consistent results over the last
century.
The following rules of law have been
developed in Pennsylvania:
1. B
 oth the death benefit and cash value
of a life insurance policy payable to
one’s spouse, children or dependent
relatives are exempt from execution.
This exemption applies to the
beneficiary’s creditors, too. [42 PA C.S.A.
§8124(c)(6)]
2. D
 eath benefit payable to one’s estate
is subject to the deceased-insured’s
creditors’ claims.
3. G
 roup life insurance is exempt from
the insured’s creditors’ claims (and
PROBABLY the claims of the named
beneficiaries’ creditors). [42 PA C.S.A
§8124(c)(5)]
4. D
 eath proceeds held by an insurance
company under a settlement option
that restricts the beneficiary from
assigning the proceeds (a “spendthrifttype” provision) are exempt. [42 PA
C.S.A. §8124(c)(4); 40 PA C.S.A. §514]
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5. Death proceeds paid to a testamentary
trust are not subject to the estate’s
creditors. (20 PA C.S.A. §6108)
6. Insurance paid to an inter vivos trust,
revocable or irrevocable, retains its
exemption if the beneficiaries are the
“family” of the insured or if the trust
has a “spendthrift” clause.
Examples of cases that illustrate these
exemptions are as follows:
In Schmitz v. Schmitz [305 PA Super 328
(1982)], the court ruled that cash value
was exempt from a creditor during the
debtor insured’s lifetime.
In a bankruptcy case [In re Himel, 190
Bankr. 59 (W.D. PA 1995)], the court
interpreted Pennsylvania’s exemption
statute to exempt cash value along with
the death benefit of a bankrupt insured.
In Beaver Falls Thrift Corp. v. Jones [43 D
& C 2d 177 (1967)], a Pennsylvania court
interpreting the then-existing statute
stated that it exempted the group policy,
the death benefit payable under it, and
the assets purchased with the proceeds
from the debts of the insured and the
beneficiary, his wife.
In Resolute Ins. Co., Inc. v. Pennington [423
PA 472 (1966)], the Pennsylvania Supreme
Court enunciated a principle that serves
as the backbone of the insurance
exemption statutes. The purposes of the
exemption are to protect one’s family, and
“... to encourage individuals to provide
for their families and dependents.”
Accordingly, one cannot even voluntarily
waive the protections provided under the
statute. (A voluntary waiver is different
than a collateral assignment of cash
value which is an effective transfer of
the policyowner’s rights.) In this case,
the death proceeds were held under
a settlement option by the insurance
company for the spouse, and the spouse
and deceased husband had “waived”
continued on page 13
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their rights to any exemption statute.
The settlement option was treated like a
“spendthrift clause”. The creditor lost.
An extended discussion of spendthrift
trusts is beyond the scope of this article.
However, it generally can be said that
creditors are not able to obtain a lien
against the assets of a spendthrift trust.
Exceptions are (i) for legal obligations
of support for a family member or (ii)
for trusts set up for one’s own benefit.
Frequently, life insurance trusts, both
revocable and irrevocable, have
spendthrift clauses enabling this high
level of creditor protection for one’s
spouse, children and grandchildren.
In Consumers Time Credit, Inc. v. Remark
Corp. (248 F. Supp. 158 (1965), the U.S.
District Court interpreting Pennsylvania’s
exemption statute agreed that insurance
and its cash value were exempt from both
the insured husband and beneficiary
wife’s joint creditors, a greater protection
than afforded by tenancy-by-the-entirety
property in Pennsylvania. The court
stated that this protection would be
granted only if the payment of premiums
was “not a subterfuge to defraud
creditors” [when the payor was insolvent
or rendered insolvent by making the
payments]. The burden was placed on the
creditor to prove the subterfuge, and the
creditor could or did not do so.
In the case of In re Phillips (7 F. Supp. 807
(1934), the U.S. District Court interpreting
Pennsylvania’s exemption statute ruled
that both the death benefit and the cash
value of insurance that was payable to
trust for the benefit of one’s “family” were
exempt; that there was no difference
between naming one’s family members
as beneficiary and naming as beneficiary
a trust under which they were the
beneficiaries. This result should not be
surprising. The trustee may be the legal
owner, but, clearly, the beneficial owners

of the trust are the beneficiaries.
In a long-standing case, Irving Bank
v. Alexander [280 PA 466 (1924)], the
Pennsylvania Supreme Court interpreting
the then-existing statute (which
mirrored the current one) ruled that
death benefits payable to one’s family
were exempt from creditors even if the
insured premium payor was insolvent
during the latter years of the policy. In
this case, the widow was not accused of
any “fraud”; only the insured. And, while
the Court theoretically recognized the
right of creditors to get the cash value
due to the fraudulent act of the insured
while the insured was alive, those rights
ended upon the policy maturing as a
death benefit (prior to any lien being
created). [This case does not appear to
have been overruled by the PA Court. See
also First Wisconsin Natl. Bank v. Roehling,
272 NW 664 (1937) where that Court
limited defrauded creditors to the cash
value of a policy, pointing out that it had
always been the rule in Wisconsin that a
conveyance of property which is exempt
cannot be fraudulent as against creditors.]
A New Jersey case, Heritage Bank North
v. Ashley Devel. Corp. [194 N.J. Super. 523
(1984)], even went so far as to protect
dividends that had been “accumulated”
in a policy as long as they were left in the
policy to “...protect the beneficiaries from
a policy lapse for nonpayment.”
One can conclude that the statutory
exemption statute in Pennsylvania is very
broad and liberally construed, indeed.
But, there is more.
(b) Common Law
It should not be surprising that
through the years the courts have
ruled against creditors in order to
protect the family. The common law
that existed in many states prior to the
various exemption statutes gave similar
protections. Pennsylvania law on the
subject was equally strong. In fact, one
could conclude that the Pennsylvania
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exemption statute is a codification of
Pennsylvania’s common law on the
subject.
One finds that, historically, creditors were
unable to attach or garnish a policy or its
cash value even without an exemption
statute as a defense. [Day v. New England
Life ins. Co., 111 PA 507 (1886); Gordy v.
Buscillo, 18 A D & C 224 (1932)]. See,
generally, “Rights of Creditors of Life
Insured as to Options or Other Benefits
Available to Him During His Lifetime” 37
A.L.R. 2d 268.
A frequently cited phrase one finds in
non-statutory cases states that an insured
debtor’s right to cash surrender value
or loan value is merely an option that
the insured has not exercised, and that
a debtor cannot be forced to surrender
a policy or borrow from it. [U.S. v. Penn
Mutual Life Ins. Co., 130 F2d 495 (CA 3d
1942); Taylor v. Taylor, 36 PA D & C 320
(1940). This rationale also is used to
support the reason for protecting death
benefits, and sometimes cash value, even
when payment of the insurance premium
was a fraudulent conveyance.]
Another reason that it may be difficult to
use fraudulent conveyance law to reverse
payments made into a life insurance
policy is that no transfer occurs if the
insured is the owner of the contract. This
fact would not be true with respect to an
irrevocable trust.

Bankruptcy
Bankruptcy is a Federal matter, and,
therefore, one might think that Federal
law will control the result. However, such
is not always the case since it is State law
that may control the result.
In bankruptcy, a debtor can elect either
State exemptions or Federal exemptions
of property which will not be subject to
attachment by his or her creditors. [The
Federal exemption for life insurance
is only $4,000 of cash value.] If a
continued on page 14
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bankrupt estate, even when the debtor
chose the Federal exemptions.

debtor chooses the State election, then
Pennsylvania’s exemption statute for life
insurance will protect the cash value and
death benefit.

Federal and State exemptions differ in
other respects, and one should review the
entire financial affairs of a debtor before
opting for either State or Federal options
solely on the basis of the insurance policy
results.

But, even if the debtor does not elect
the State exemptions, it is possible that
the policy will not even be considered
part of the debtor’s bankrupt estate.
Certain trusts are deemed not to be part
of the estate (a threshold question that
is resolved even before the question of
exemption in bankruptcy). For instance,
ERISA requirements cause qualified
pensions and profit-sharing plans to
not be treated as part of the bankrupt
estate, because ERISA is “applicable
non-bankruptcy law” having to do with
trusts [see Patterson v. Shumate, 504 U.S.
753 (1992) and In re Johnson, 191 B.R. 75
(1996)]. Other applicable non-bankruptcy
law that could cause the same result are
the spendthrift trust law of a state or to an
insurance policy that has spendthrift trust
provisions for the beneficiary. Ordinarily,
in Pennsylvania, one cannot create a
spendthrift trust for one’s own benefit,
but one can create one for one’s family.
The Pennsylvania exemption statute
exempts life insurance death benefits
payable to a spendthrift trust from the
beneficiary’s creditors. Therefore, one
can conclude that a policy owned by
a spendthrift trust under which the
beneficiaries are the insured’s family and if
the policy is owned by a trust, will not be
part of the debtor’s bankrupt estate. [See
In re Himel, 190 Bankr. 59 (W.D. PA 1995).]
The more reliable source of protection
in bankruptcy is found in choosing
State exemptions rather than trying to
prevent the policy from becoming part
of the bankrupt estate. However, in In re
Johnson, it was precisely the spendthrift
trust provision of a tax sheltered annuity
plan that enabled the debtor-annuitant
to avoid that asset becoming part of the

Business Insurance
The protections afforded the insured
and beneficiaries of a life insurance
policy are granted only to the insured
and immediate family members. If the
policy is owned by a business entity or for
“business purposes”, it will not enjoy such
protections.
In Cooperative Cafeteros De P.R. (37 B.R.
952 (D.C. 1984), a key man life insurance
policy owned by a corporation passed
to its bankruptcy trustee. There was no
statutory exemption available.
In Aetna Life Insurance Co. v. Warringer (75
A.F.T.R. 2d 2644 (T.C. 1995), corporateowned life insurance was not exempted
from creditors’ claims. The policy was
a key man policy with the corporation
named as owner and beneficiary.
It should not matter whether the entity
is a corporation, partnership or limited
liability company, or if the insurance
is owned by another owner for a cross
purchase buy-sell agreement. The result
will be the same. No protection.
One exception may be split-dollar
insurance. While the bankruptcy trustee
and other creditors should be able to
attach the corporate-owned or assigned
cash value, there should be a good
argument for the insured (and his family)
to be protected as to the remainder of the
policy.

US Government
The IRS can assess a claim against life
insurance proceeds if a tax lien was
filed during the insured’s lifetime. If the
insured dies prior to the lien becoming
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effective, the IRS will be unable to attach
the policy due to the State exemptions
becoming effective to protect the death
benefit payable. [Stern v. Comm’r., 357 U.S.
39 (1957)]
The fact that the IRS can get a lien should
not be surprising, because the Supremacy
Clause of the U.S. Constitution overrides
State law. However, the same rationale
that prevents a creditor from forcing
an insured from surrendering a policy
or making a loan does not apply to the
Federal tax lien. The IRS can attach the
cash value on which it has a lien prior to
the insured’s death or surrender of the
policy. [U.S. v. Bosk, 180 F. Supp. 869 (D. Fl.
1960), U.S. v. Metropolitan Life Insurance
Co., 256 F. 2d 17 (4th Cir. 1958)].
The amount the IRS can get from the
policy is limited to the cash value. If the
insured has died, the balance of the death
benefit is paid to the beneficiaries. [U.S. v.
Bess, 357 U.S. 51 (1957)]
The IRS is permitted to “levy” on the loan
value of a policy (a “levy” is a procedure
whereby the IRS can get a debtor’s
property without court proceedings), but
it must do so before the policy lapses
and becomes extended term insurance.
Once the policy is on extended term, the
IRS must go through the courts to collect
on its lien against the cash value. [U.S.
v Equitable Life, 442 F. Supp. 500 (D.N.Y.
1977)]
As would be expected, in the case of
corporate-owned life insurance subject to
a government lien on cash value for taxes,
the IRS will come ahead of other creditors
who have not perfected their claim prior
to the IRS lien. In the Aetna Life case
(see above), the unsecured creditor that
lost was the decedent’s former spouse
who was owed money under the divorce
agreement.
A very favorable result was obtained by
beneficiaries of a “spendthrift trust” in
continued on page 15
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Life Insurance continued
Texas Commerce Bank National Assoc. v.
U.S., 995 WL 723396 (S.D. Tex 1995). In
this case, the IRS was unable to levy on
a discretionary spendthrift trust because
the beneficiary lacked a property interest
under local trust law. This case supports
the concept that the beneficiary of a
discretionary trust that has received
death benefit will be exempt from the
beneficiary’s creditors, including the IRS.
Compare this result to the ones obtained
recently in Sawaf v. Comm’r. [6th Cir 1996]
and Conner v. Comm’r. [9th Cir. 1996]
under which the IRS was able to collect on
tax liens against a debtor’s qualified plan
benefits, with the court stating that ERISA
does not protect such funds from IRS
claims (a startling result - contrary to the
result in Shumate).
The cases on tax liens and life insurance
refer to a general theme that taxes are
not debts (61 C.J. 70, Taxation, §4), and
that the imposition and collection of
taxes is a Federal function; that uniform
administration of the Federal tax system
implies that State law cannot control
Federal law on the subject. How does
this distinction apply for other obligations
payable to the US Government? For
example, what about Superfund
obligations and other environmental
claims? These are not taxes. Should
creditor exemption statutes apply to
these kinds of claims? There does not
appear to be any reported case law on the
subject.

Pennsylvania Government
One could not find any reported cases
on life insurance exemptions preventing
the State from taking property pursuant
to a lien against cash value or death
benefit. Indeed, it has been held that
“... exemptions may not ordinarily be
claimed against the Commonwealth
unless authorized by statute”. [See

Commonwealth v. Shafer, 37 D & C 2d
(1965), a case that dealt with garnishment
of wages.]
One would expect that the same theory
applies to life insurance cash values. The
State probably can affect a lien against
cash value for tax deficiencies, similar
to the result with the U.S. Government
for income taxes. The death benefit
exceeding the cash value should be
exempt.

Application of Law to New
Varieties of Life Insurance
The cases cited all deal with whole life
or term insurance contracts. The results
presumably could have been different
for matured endowment policies. In
this situation, there no longer is any life
insurance benefit; but, who has seen an
endowment policy lately?
More important is that none of the
cases deal with universal life, variable
life or whole life with paid up additions
riders. None were Modified Endowment
Contracts, and, apparently, none failed
to meet the Federal definition of life
insurance (I.R.C. §7702). One wonders
what a court will do when asked to review
a life insurance policy that looks more like
an investment than life insurance, or that
has failed the Federal definition of life
insurance. An educated guess is that it
should not matter.
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limitation under Pennsylvania law. The
Pennsylvania exemption is limited to
$15,000 per year of the plan. [42 PA C.S.A.
§8124(b)(1)(ix)(B)].
Interestingly, the Pennsylvania
statute expressly states that there is
no exemption for amounts paid into
retirement plans that are deemed to be
fraudulent conveyances or that are paid
into the plan within one year of filing
bankruptcy. There is no such statutory
limitation in regards to insurance. Does
this mean that it is appropriate to place
excess amounts into a life insurance
contract even if the payments could be
construed as fraudulent conveyances?
Such a conclusion would be consistent
with earlier cases if there is no clear
evidence of fraud. If the insurance is
personal insurance owned by the insured
or his immediate family members, and
all the beneficiaries are limited to the
insured’s spouse and lineal descendants,
the payment may still be exempt.
continued on page 16

November Luncheon Program
Sponsored by:

First, State law should determine the
property interests at stake; not Federal
law. The Federal definition of life
insurance and the MEC rules apply only to
taxation of life insurance. The contracts
still are life insurance for all other
purposes. Therefore, one can conclude
that Federal income tax rules relating to
life insurance should not affect creditor
exemptions available for insurance.
Second, the Pennsylvania exemption
statutes do not limit the exempt amounts
that can be paid into a life insurance
contract. For retirement plans, there is a
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Richard Schwartz (President), Robert W. Finnegan
(speaker) and David Bernaus (sponsor)
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Life Insurance continued
Conclusions
Life insurance is a favored asset under
Pennsylvania law. In many cases, the
protection granted to the insured and
the insured’s immediate family members
is broader than the laws protecting
spouses with respect to their tenancy-bythe-entirety interests and broader than
the protections granted under ERISA for
qualified plan benefits. There are very few
situations where personal life insurance
death benefit and cash value will not be
protected.

of Financial Services Professionals and the
PA Institute of CPAs. The author believes
that the law and conclusions of the article
remain true and that insurance remains a
preferred asset in Pennsylvania.
Alan J. Mittelman, J.D., CLU, is chairman of
the Trusts and Estates Dept. at Spector Gadon
& Rosen, P.C. in Philadelphia, New Jersey
and Florida. He has served as president of
the Philadelphia Estate Planning Council, as
president of the Philadelphia Chapter of the
Society of Financial Services Professionals and is
a fellow of the American College of Trust & Estate
Counsel.
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January Luncheon Program
Sponsored by:

VALUE
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Investment Banking + Advisory Services

Author’s Note – This article originally was
written by the author in 1999 for a paper
delivered at a Joint Meeting of the Society
Susan Wilusz Marano (sponsor), Kaitlin Long
(sponsor), Turney Berry (speaker), Richard
Schwartz (President), Andrew Wilusz (sponsor)
and Edward Wilusz (sponsor)

Distinguished Estate Planner Award
The Philadelphia Estate Planning Council presented its 2017
Distinguished Estate Planner Award to Clifford Schlesinger at
the November 16, 2017 luncheon meeting at The Union League
of Philadelphia. The purpose of this annual award is to honor
an individual for outstanding contributions in the field of estate
planning.
Cliff Schlesinger is a member of the Goldman Sachs Strategic
Wealth Advisory team. He works with the firm’s private clients
and their advisors to develop wealth management plans that
often combine a variety of income tax, gifting and estate
planning techniques. Cliff joined Goldman Sachs as a managing
director in 2006.
Doug Simon, PEPC Awards Committee Chair, presents the 2017
Distinguished Estate Planner Award to Clifford Schlesinger.
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Welcome Back Party
The annual Welcome Back Party was held on September 12, 2017, at the Pyramid Club.
Attendees enjoyed cocktails and food while overlooking the city of Philadelphia at
sunset. Thank you to Cincinnati Insurance for sponsoring this event!

Sponsored by:

Kent Keith and Gary Klazmer

Scott Isdaner, Dan Capello, Alexis McCarthy

Mary LeFever, Brandon Jones and Grant Phillips

Michael Moyer, Lisa Cerchiaro, James Kelly and Richard Astrella

Eileen Dougherty and Stuart Katz
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Annual Holiday Celebration
The 2017 Holiday Celebration was held at Union Trust located on Chestnut Street.
Over 120 attendees enjoyed an open bar, hors d’oeuvres and food stations. Monetary
donations were collected on behalf of the Children’s Hospital of Philadelphia Reach Out
and Read program. Thank you to Doyle and Stout for sponsoring this event!

Sponsored by:
Thomas Forrest and Al Gibbons

Neil Axler,
Scott Isdaner,
Mark Blaskey,
Rachel Gross,
Doug Simon

Mike Schiff, Tim Zeigler and Eric McQuiggan

Sharon Greenberg, Ida Varshavsky, Kara Chickson and Laura Weiner
Scott Lillis, Carolyn Nagy and Mark Blaskey

Alan Mittleman, Morris Gocial, David Watson and Steven Leshner
A view from above at the PEPC Holiday Celebration

18

BACK TO TABLE OF CONTENTS

P H IL A D EL P H IA ESTAT E P L A N N I N G C O U N C I L

WWW.PHILAEPC.ORG

Stradley Ronon provides in-depth planning to ensure that family wealth is cared
for, protected and managed by people who understand the family’s goals.
We are proud to support the Philadelphia Estate Planning Council and would
be glad to assist you with:
•
•
•
•

Administration of Trusts & Estates
Business Succession Planning
Estate & Tax Planning
Fiduciary Litigation, Will Contests
& Family Disputes

• Guardianships
• Premarital, Postnuptial & Cohabitation
Agreements
• Private Foundations
• Retirement Planning

Stephanie E. Sanderson-Braem
Partner
856.414.6356
ssanderson-braem@stradley.com
www.stradley.com | Pennsylvania | Washington, D.C. | New York | New Jersey | Illinois | Delaware
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The Philadelphia Estate Planning Council Welcomes New Members
September, October, November and January
Mark Bradford
Leslie Carter
Georgia Chletcos
Eve Cohen
Ashley Cook
Isabella de la Houssaye
Joseph DiMaio
Michael Dingerdissen
Sunnaret Eang
Emily Friedman
William Furia
Margaret Goodman
Craig Hardwick
Mary Rose Hill
Meredith Hoobler
George Jevremovic
Wendy Jones
Paul Lewis
Ryan McCallum
Jamie McCann
Alexis McCarthy

PNC Wealth Management
PNC Bank
New York Life
Glenmede Trust Company, N.A.
Wells Fargo - The Private Bank
Material Culture
West Capital Management
Goldman Sachs Trust Company
BNY Mellon Wealth Management
Obermayer Rebmann Maxwell & Hippel LLP
BB and T
EisnerAmper LLP
Glenmede Trust Company, N.A.
Bryn Mawr Trust Company
Glenmede Trust Company, N.A.
Material Culture
Andersen Tax
HBK CPA & Consultants
Tompkins Financial Advisors
American Cancer Society
Triskeles Foundation

Arden O’Connor
O’Connor Professional Group
William Pietrangelo
Natalie Placido
Glenmede Trust Company, N.A.
Ryan Reed
PNC Wealth Management
David Reibstein
S3Living
Jane Robinson
UBS Wealth Management
Hugo Rocha
Wells Fargo Advisors
Erica Russo
Heckscher Teillon Terrill & Sager
Patrick Russo
Heckscher Teillon Terrill & Sager
Mia Sardella
Glenmede Trust Company, N.A.
William Schindler
Capital Advantage Partners, LLC
Julian Scott
Glenmede Trust Company, N.A.
John Shimp	RidgePoint Financial Partners, a private wealth
advisory practice of Ameriprise Financial
Kelly Stefanowicz
UBS Wealth Management
John Strauss
BNY Mellon Wealth Management
Ida Varshavsky
Glenmede Trust Company, N.A.
Bertrand Wache
New York Life
Brian Walsh
Walsh & Nicholson Financial Group
Timothy West
Tompkins Financial Advisors
Kalimah White
TD Wealth Private Client Group

Understanding the complex and ever-evolving
landscape of an unpredictable financial climate
requires smart planning and teamwork.
Maintain your independence with Highland’s
full-service model. We deliver personalized,
local support with custom insurance solutions
that drive your business forward. Experience
our balanced approach with objective access
to major insurance carriers, sophisticated
advanced planning experts, underwriting
advocates, and complete back office
processing.

GUIDING YOU TO

THE BOUNDARIES

OF SUCCESS,

David Bernaus, CLU®, ChFC®
Managing Principal
Highland Capital Brokerage
2002 Renaissance Blvd., Ste. 220
King of Prussia, PA 19406
Email: dbernaus@highland.com
Phone: 610.945.1210
www.highlandbrokerage.com

AND THEN SOME.

Securities by Licensed individuals offered Through Investacorp, Inc.
A Registered Broker/Dealer, Member FINRA, SIPC.

CREATIVE CASE DESIGN • LEADING-EDGE TECHNOLOGY • IN-HOUSE UNDERWRITERS • EXCEPTIONAL ADVANCED MARKETING RESOURCES
COMPLETE BACK-OFFICE SUPPORT • INDUSTRY LEADING CARRIER RELATIONSHIPS • WEALTH TRANSFER STRATEGIES
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Mark Your Calendar
Luncheon Program
Tuesday, February 13, 2018
Topic: “Why is Everyone Talking About
Delaware Trusts?”
Speaker: Michael M. Gordon, Gordon,
Fournaris & Mammarella, P.A.
Luncheon Program
Tuesday, March 20, 2018
Topic: “Practical Planning for Art
Collectors and Their Advisors”
Speaker: Ramsey H. Slugg, U.S. Trust,
Bank of American Private Wealth
Management

Annual Meeting, Seminar
& Reception
Thursday, May 3, 2018
Topic: “Life and Death Tax Planning
for Annuities & Safe Withdrawal Rates:
Mechanics, Uses and Caveats”
Speaker: Michael Kitces

VALUE
MANAGEMENTINC.
Investment Banking + Advisory Services
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