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President’s
Message
Mark R. Eskin

My name is Mark Eskin, and I am honored to be the incoming
President of the Philadelphia Estate Planning Council. When
I first joined the PEPC in 1999, I did so having just changed
career paths from business attorney to financial advisor. I was
tremendously excited to take on a new professional challenge,
but overwhelmed by all I had to learn about my new field.
Joining the PEPC seemed like a terrific way to accomplish two
important goals: (1) to enhance my substantive knowledge
of estate planning and related fields in which my investment
practice would routinely be involved, and (2) to network with
estate, tax, insurance, investment and other professionals in
the greater Philadelphia area.
Thirteen years later, those original motivations remain at the
core of my PEPC experience, and are the primary reasons I
continually encourage others to join, and support, the PEPC.
Membership brings with it practically non-stop opportunities
to learn about cutting-edge topics from nationally recognized
speakers; to attend in-depth “roundtable” discussions in
smaller group settings; to read, and potentially contribute,
thought-provoking articles to our nationally-recognized
newsletter; to attend countless social and networking events;
and to become engaged in the leadership of the PEPC itself by
participating actively on our hard-working Committees.
While the “essence” of PEPC membership has remained largely
unchanged since I first joined, we certainly have not stood
still as an organization over that time. I’m pleased to note
some terrific new developments from which our members
undoubtedly will benefit over the years to come, including:
• A fantastic new PEPC website (www.philaepc.org) is just
rolling out, and when fully operational in the coming weeks
and months, will offer a more “user-friendly” navigation
experience; robust new advertising opportunities for our
sponsors; social media integration with sites liked LinkedIn;
continued on page 3

Defined Value Clause Offers
Gift Tax Planning Certainty
Dennis C. Reardon, Esq.

In 2012, individuals have the opportunity to make substantial
gifts to family members with a $5.12 million gift tax
exemption. Gifts of cash or marketable securities may be
made with relative ease with regard to valuation. Marketable
securities may be a desirable gift because of expected growth
in asset value. However, some of the assets that are most
likely to realize major appreciation are those which are “hard
to value.” Closely held business interests, limited partnerships
and real estate fall within the category of assets about which
opinions of value may vary. Those kinds of assets also may
be transferred in smaller allotments which permit discounts
to be taken because of lack of control, lack of marketability or
illiquidity.
Assets which are inherently challenging to value because they
are unique or difficult to compare are even harder to value
when a minority interest in the asset must also be considered.
Both elements — character of the asset and a fractional
interest in it — constitute a double whammy from a valuation
standpoint. When such assets are valued, even the most
analytically sound technique may be challenged by a different
approach taken by the IRS or a rival appraiser. The gift tax that
may be owed if the appraisal is not accepted by the IRS may
continued on page 3
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See back cover for luncheon programs
Monday, September 24, 2012

Monthly Luncheon Program
11:45 – 1:45 p.m.
Union League
Thursday, October 4, 2012

Welcome Back Party
5:30 – 7:30 p.m.
Philadelphia Museum of Art
Perelman Building
2525 Pennsylvania Avenue
Philadelphia, PA
Tuesday, October 23, 2012

Monthly Luncheon Program
11:45 – 1:45 p.m.
Union League
Tuesday, November 27, 2012

Monthly Luncheon Program
11:45 – 1:45 p.m.
Union League
Monday, December 3, 2012

Holiday Celebration
5:30 – 7:30 p.m.
The Down Town Club
150 South Independence Mall West
Suite 1100
Philadelphia, PA 19106
Thursday, May 9, 2013

PEPC ANNUAL MEETING/SEMINAR/
RECEPTION
The Barnes Foundation
2025 Benjamin Franklin Parkway
Philadelphia, PA 19130
www.barnesfoundation.org
4:00 – 6:00 p.m. – Program
6:00 – 8:00 p.m. – Reception with
access to exhibits
Register online at www.philaepc.org
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President’s Message

continued

RSS news feeds; searchable databases of past newsletter
articles; job postings and classified advertising; interactive
photo galleries from our events; and countless other useful
tools.
• Brand new sponsorship packages, explained in detail
elsewhere in this Newsletter, for those companies and
individuals looking for powerful and cost-effective ways
to connect with our members. As of this writing, I’m
thrilled to note that three companies – Glenmede Trust
Co., Freeman’s Auction House and Pennsylvania Trust
Co. – have already jumped at the opportunity to become
“Platinum” sponsors, with recognition at every PEPC
educational and social event throughout the coming year,
and prominent placement on our new website.
• A terrific line-up of “fresh faces” for our 2012-2013 luncheon
(and breakfast) programs, including nationally recognized
experts in their fields such as Carlyn McCaffrey, John
Porter, Dick Nenno, Todd Angkatavanich, Steve Baker,
Anirban Basu and others.
• The promise of what should be an absolutely terrific Annual
Meeting at the spectacular new Barnes Foundation on
May 9, 2013.  Please “Save the Date,” and stay tuned for
more information!

Defined Value Clause

continued

be too bitter a pill for a client to swallow. How to limit the
risk of a valuation challenge, but nonetheless move forward
with a transaction that might be right on the money, or off
the mark as far as the IRS is concerned? Wouldn’t it be nice to
have certainty as to the gift tax treatment that a client would
receive even if an appraised value is successfully challenged
by the IRS?
Background. The individual who would transfer a hard-tovalue asset or an interest in the asset is effectively engaged in
a competitive exercise. The nature of the game is to transfer
the smallest value possible within the limits of the gift tax
annual exclusion and the gift tax exemption. The expanded
gift tax exemption, currently $5.12 million through the end
of 2012, enables many individuals to transfer assets which
are fairly substantial in value much more readily than when
the gift tax exemption was $1 million. Obviously, a $5.12
million exemption offers a great deal more wiggle room for
gifts of assets that might be worth $2 million, or, perhaps, $3
million. Even though the larger exemption offers much more
protection from incurring the payment of gift tax, it is still
desirable to use no more gift tax exemption than necessary,
continued on page 4

So as we kick off the 2012-2013 program year, please take a
few minutes to review our upcoming programming; to join
one of our many hard-working Committees; to sign up for
a sponsorship package; and to explore some of our newest
technological tools. I am confident that, with your active
participation and support, the PEPC will continue to deliver
terrific value to its members, just as it has for me for more
than thirteen years.
Finally, if you have suggestions for ways we can improve
upon the PEPC membership experience, or if you (or anyone
you know) would like to learn more about any of our
membership benefits or sponsorship opportunities, please
feel free to contact the Executive Committee (myself, Kathleen
Kinne, Rebecca Rosenberger Smolen, Doug Simon and Alan
Mittelman) through our terrific PEPC Administrator Denise
Downing, who can be reached at denise@neffdowning.com.
Best wishes, hope to see you again in September, and thank
you for the important role you play in the continued success
of the Philadelphia Estate Planning Council.
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Defined Value Clause

continued

given the prospect that the donor may die with a taxable
estate.
Beyond the usual uncertainty of when death will occur and
what asset values may be upon death, the impermanent
nature of the gift and estate tax exemptions adds a bit more
complexity to a process that is complex enough without
having political and legislative uncertainty thrown into the
mix. Whatever future resolution of the estate and gift tax may
take place, having greater certainty and predictability can only
be an advantage in the process of planning gifts.
The prospect of revisiting values for gift tax purposes is not
new in the tax law. The leading case dealing with the need
to establish finality in gift tax transfers is Commissioner v.
Procter, a 1944 case from the Fourth Circuit Court of Appeals.
In Procter, a donor transferred a remainder interest for the
benefit of his children, subject to a savings clause which
specified that if any part of the transfer were subject to gift
tax, that part should be deemed not to have been transferred
and should be treated as if the donor were still the owner.
The court, in Procter, identified three problems presented by
the savings clause: 1) the only effect of an attempt to collect
the tax would be to defeat the gift; 2) requiring a court to
pass upon a moot case would obstruct the administration
of justice; and 3) if the gift were held subject to tax, the only
effect of the holding would be to defeat the gift so that it
would not be subject to tax.
More Recent Cases Approved Defined Value Clauses. In
the past several years, taxpayers have successfully employed
defined value clauses in structuring gifts. A defined value
clause provides that a gift is meant to be a certain dollar
amount, and that intended dollar amount should be
respected as the transfer is made, even if value of the asset
transferred was premised upon a valuation that ultimately
requires revision. In 2006, the Fifth Circuit Court of Appeals
case of McCord v. Commissioner upheld a defined value clause
that featured gifts of limited partnership interests by a married
couple to their four sons, four trusts and two charities. The
gifts to the trusts were premised on the generation-skipping
transfer tax exemptions available to the donors, and the
interests passing to the sons were a fixed dollar amount,
decreased by the amount passing to the trusts. One of the
charities received interests with a fixed dollar amount and the
value of any interests in excess of the defined values passed
to a second charity. Initially, the donors lost in Tax Court, but
the Court of Appeals overruled the Tax Court, and upheld
the defined value clauses which specified the dollar amounts
passing to the trusts and the sons. Any additional value that
might be established upon revaluation of the gifts would
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result in a greater or lesser gift to charity.
Following the McCord case, the taxpayers successfully
structured defined value clauses which passed muster by the
Tax Court in Estate of Christiansen v. Commissioner in 2008, and
Estate of Petter v. Commissioner in 2009. Both cases featured
defined value clauses in which the taxpayers had transferred
specified amounts to individuals, with excess amounts to pass
to designated charities.
Estate of Wandry v. Commissioner is the latest word from
the Tax Court with regard to defined value clauses. Mr. and
Mrs. Wandry desired to make gifts of LLC interests to their
children and grandchildren. Their tax attorney advised them
that gifts of membership units should be specified dollar
amounts, rather than specific numbers of membership units,
because the number of units could not be finally determined
until a valuation of the LLC was completed after the gift was
made. The Tax Court emphasized that the donors intended
to make gifts of certain dollar amounts to their children and
grandchildren, rather than a specified number of membership
units. The gifts were tied to specific dollar amounts that
would utilize the annual exclusion for gifts to grandchildren
and certain dollar amounts for gifts to children. Valuations
were completed and gift tax returns were filed by the
taxpayers. After examining the tax returns, the IRS revalued
the gifts and claimed that the gifts to each of the children
were worth $366,000, rather than $261,000, and that the gifts
to each of the grandchildren were worth $15,400, rather than
$11,000. After further consideration and negotiation, the IRS
and the taxpayers agreed that the children’s gifts were each
worth $315,800 and the grandchildren’s gifts were each worth
$13,346.
Wandry is a Green Light for Defined Value Gifts. The Tax
Court, in Wandry, emphasized the difference between the
attempt to reverse a completed gift, which is not permitted
under the gift tax law, and the use of a formula to limit the
value of a completed transfer, which is permissible. The
Wandry case represents a win for the taxpayer because
it provides support for the use of a defined value clause
in conjunction with a gift of an asset whose value is not
necessarily known when the gift is made. The key to the
success of the clause is that the gift is unconditionally
tied to a dollar amount. The Wandry decision states that a
formula clause is valid because it permits the transfer of an
ascertainable value of a fixed set of rights. The actual value
of the rights may not be known at the time of transfer, or
may be redetermined after the transfer, but the gift is defined
according to a dollar value which does not change, even if
the value premise of the gift is mistaken with regard to the
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number of units or shares comprising a certain dollar value.
In contrast, a savings clause will be disallowed if it has a
condition subsequent which has the effect of modifying a
gift when its finally determined value becomes known. The
court in Wandry stated that a savings clause is void because it
creates a donor that tries “to take property back.”
The difference between a valid defined value clause and an
impermissible savings clause can seem metaphysical when
viewed side by side in certain instances. Nonetheless, the
commitment to a fixed dollar amount satisfied the Tax Court
so that Wandry now offers a blueprint for clients to follow.
The Tax Court also noted in Wandry that while the Petter case
involved charitable beneficiaries, and that contributed to its
decision, the presence or absence of charitable beneficiaries
does not determine whether a defined value clause will
be effective. While Wandry addresses gifts, rather than
sales, the transfer of a hard-to-value asset should be able
to be completed as a sale, a gift or as a part sale, part gift
transaction according to the same principle. The defined
value clause should specify a dollar value that will apply no
matter whether the value premise underlying the transaction
is subsequently changed.
For example, suppose that an individual makes a gift of
100 shares of stock valued at $10,000 per share, with a

reported value of $1 million, based upon an appraisal. An
accompanying defined value clause will reinforce the point
that the gift intended is unconditionally meant to be $1
million. However, if the value of a share is subsequently
determined by the IRS to be $20,000, then 500 shares should
have been transferred. All necessary steps can then be
taken to preserve the value of the gift at $1 million for 500
shares. All parties who might be affected by a subsequent
revaluation should be advised before the gift is made that
the commitment to a fixed dollar amount may require a
reallocation of ownership units, shares or percentage interests,
as the case may be. In a given case, stock certificates may be
revised, shareholder distributions repaid, income tax returns
amended and other actions taken to support the proper value
per share. However, for many clients, having a predictable gift
tax result afforded by a defined value clause will outweigh the
inconvenience and adjustments that a subsequent revaluation
might require. The Wandry case offers timely guidance,
especially at this time when many wealthy clients are being
encouraged to consider making substantial gifts before the
end of 2012.
Dennis C. Reardon is the principal of Reardon & Associates, LLC, a
law firm in Wayne, Pennsylvania. His practice concentrates on estate,
business and tax planning and related transactions. He is a fellow of the
American College of Trust and Estate Counsel.

Holiday Celebration
December 3, 2012
The Down Town Club
6th & Chestnut Streets
Public Ledger Building
Philadelphia, PA

5:30 – 7:30 p.m.
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PEPC Annual Meeting/
Seminar/Reception –
May 8, 2012
This event was again held at the Hyatt at the Bellevue. The topic
of Jonathan Blattmachr’s presentation was “Why 2012 Is The Best
Year For Sophisticated Estate Planning Strategies.”

2012-13 Officers: Rebecca Rosenberger Smolen, Kathleen Kinne, Mark
Eskin, Alan Mittleman and Doug Simon

Annual Meeting Sponsors

2011-12 Board

2011-12 Officers: Rebecca Rosenberger Smolen, Kathleen Kinne, Mark
Eskin, Alan Mittleman and Andrew Wilusz

Our thanks to our sponsors!
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2012-13 Board
L-R: Steve Winters, Doug Simon with President Alan Mittelman.

Edward Blumenthal, Mark Eskin, Melisa Eskin and Gretchen Zierolf
Nancy-Beth Sheerr, Suzanne Hecht, Michael Haney and Madeline
Janowski

Speaker Jonathan Blattmachr addresses the audience
Outgoing President Alan Mittelman passes gavel to Incoming President
Mark Eskin.
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Report from Washington
Timothy Malarkey, ASA, MAAA, CLU, ChFC

The Association for Advanced Life Underwriting (AALU) is
the political & technical arm of the life insurance industry. As
a member of the AALU for more than 15 years, and serving
on its Board since 2010, I have a front row seat “inside the
Beltway”, interacting frequently with members of Congress
and their staffs.
Once again, our estate planning community is entering what
promises to be one of the most “interesting” periods of time
in recent memory. As we enter this uncertain autumn, I offer
four comments (part observation and part opinion) that may
be helpful in gaining some perspective on “the news” as it
heads our way in the months ahead.
The confluence of items on the federal government’s
“calendar” in the next 5 months is extraordinary. (This is
an understatement.)
The “Bush Tax Cuts”, as extended by the Tax Relief Act of
2010, expire on December 31, 2012 (and on top of this, the
3.8% medicare tax on investment income will begin for many
of our clients).

When analyzing news and thinking about possibilities,
it can be helpful to view through the filter of what many
believe to be the three most likely outcomes.
Scenario A: President Obama is re-elected, with the Congress
maintaining its current composition (Republicans control the
House, Democratic control of the Senate).
Scenario B: Governor Romney is elected along with a
Republican sweep of both houses of Congress.
Scenario C: President Obama is re-elected, with a Republican
Congress.
While, of course, there are other scenarios, these are widely
believed to be the three most likely. (For example, there are
not many who would postulate a President Romney with a
Democratic Congress.)

The “sequestration” – across-the-board spending cuts of
more than $1 Trillion resulting from the 2011 debt-ceiling
“deal” (and the subsequent failure of the “Super Committee”)
– kicks in January 1, 2013.

As we think through the questions to be addressed as we try
to advise our clients, these three different scenarios are likely
to offer distinctly different outcomes during both the Lame
Duck session of Congress after the election, as well as with the
new Congress in 2013 and after the Inauguration.

Other important issues need to be addressed, including
but not limited to, the debt ceiling (it may need to be raised
again soon), Congress is supposed to pass a Budget, etc.

Professionally, we all have to keep our eye on the ball(s):  
The income and estate tax regimes.

And, in the face of all of this: we will conduct an election
for the President, every member of the House and 1/3 of the
Senate; the economy is not robust; and there is a broad view
that the tax system is in need of reform while routine $1
Trillion+ deficits and $15 Trillion of debt are unsustainable.
As a result of all of the items listed above (and any number
of possible events not shown or even yet imagined), I
would caution against giving any weight to any opinion
where someone says they think “x will happen”.  
No one knows. If anyone offers an opinion with clarity on
a future outcome, don’t believe it … not because they will
be wrong, but because there is simply no way of accurately
handicapping the interactive effect of so many variables.
I would recommend discounting any clear opinion on broad
outcomes (e.g., the elections) as well as for more specific items
(e.g., the future for the Bush Tax Cuts).
And, the news on legislative activity between now and the
election should be deeply discounted. There is nothing but
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perceived political risk for anything to be turned into law
in the next few months; any votes between now and early
November are likely best viewed as political positioning for
early November.

We all know the numbers, but it is important to recap until
they can be recited. Assuming no government action to the
contrary,
The top income tax rate would change from 35% to almost
40% (and, I’m ignoring the 3.8% medicare tax);
Taxes on long-term capital gains would change from 15% to
nearly 24% (including the medicare tax);
Taxes on qualified dividends would increase significantly,
from 15% to more than 43% (including the medicare tax);
and
Estate taxes would increase from a top bracket of 35% on
top of an indexed $5.12M exemption to a top bracket of 55%
and an exemption of an unindexed $1.00M. (In addition to
indexing, the “reunification” of the gift and estate lifetime
exemptions, as well as the “portability” of exemptions
between spouses, would also expire.)
These outcomes don’t require any legislation to “raise taxes”.
Congress doing nothing will result in these outcomes. Any
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continued

client understanding these numbers may well be motivated to
take action this year.
Specifically with regard to the estate tax, depending upon
what actually plays out with legislation in the future,
taking estate planning action this year could prove to be
unnecessary or unhelpful.
On the other hand, taking action this year could prove to be
dramatically valuable.

Tim is an actuary and the managing partner of JKJ Financial Services,
an independent insurance advisory firm and, since 1989, a member of
the M Financial Group. There are a number of people who were helpful
to the author for this article. Most notably among them are: Andy
Friedman (a former partner of Covington & Burling and whose firm, The
Washington Update, offers constantly renewed, thorough and thoughtful
information from Washington); John Barry (CEO of Barry, Evans, Josephs
and Snipes, a well-known and successful M Financial Firm in Charlotte,
North Carolina); and James Lee and Chris Morton (from the most capable
Senior Staff at the AALU).

But, most inside Washington would argue that the probability
of being “penalized” for taking action this year is low … our
clients are likely to be “no worse off”, from an estate planning
perspective, if they take action this year. And, of course, they
could be in much better shape for doing so.
And, we all also need to keep an eye out for Tax Reform …
conceivably in a limited fashion in Lame Duck, or more
broadly in 2013. It is quite possible, and depending upon how
much weight is put on the ideas advanced from the SimpsonBowles Commission, Tax Reform could be a game-changer for
all of us.
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2012 Wealth Transfer Planning –
Flexible Options For Fence Sitters
Martyn S. Babitz, J.D. and Michael M. Gordon, Esq.

The Opportunity
President Obama signed into law the Tax Relief,
Unemployment Insurance Reauthorization, and Job Creation
Act of 2010 (the “Act”) on December 17, 2010, providing an
unprecedented $5,000,000 federal lifetime gift tax exemption,
estate tax exemption, and generation-skipping transfer
(“GST”) tax exemption for 2011 and 2012. With an inflation
adjustment under the Act, these exemptions are $5,120,000
for 2012. This window of opportunity is set to expire at the
close of 2012, absent action by Congress, with the gift and
estate tax exemptions set to return to $1,000,000 and the GST
exemption scheduled to return to approximately $1,360,000.
Although it is impossible to predict if, and to what extent,
Congress and the President may act to mitigate these
dramatic reductions in the federal transfer tax exemptions
scheduled to become effective at the start of 2013, it is
widely anticipated that these levels of exemptions may not
be enjoyed beyond this year. For example, President Obama
has proposed that the federal estate and GST tax exemptions
be set at $3,500,000 and the gift exemption at $1,000,000 for
2013 and beyond. Consequently, affluent clients and their
advisors are focusing on taking advantage of this unique and
time-sensitive wealth transfer opportunity prior to the end of
the year.

The Challenge
Notwithstanding this unprecedented wealth transfer
opportunity even ultra high net worth individuals in many
cases are concerned about losing access to these gifted assets
if needed for their own financial well-being if future events so
dictate.
To address this issue, significant focus has been placed on
planning for indirect access to gifted assets for married
couples. The basic approach is for one member of a married
couple to establish an irrevocable trust for their descendants,
utilizing his or her gift tax exemption and perhaps his or her
GST exemption as well. The grantor’s spouse is also included
as a potential beneficiary, thereby allowing for the couple’s
access to the assets through Trustee distributions.
In some cases, both spouses may establish such a trust,
naming the other spouse and their descendants as
beneficiaries. Exposure to the Reciprocal Trust Doctrine,
however, is raised by this approach. The Reciprocal Trust
Doctrine essentially disregards gifts for transfer tax purposes
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to identical or nearly identical trusts by spouses that each
benefits the other spouse. Accordingly, care must be exercised
to ensure that aspects of each trust are different enough to
satisfy the guidelines established by previous judicial and
other rulings in order to prevent the Doctrine’s application.
Such differences could include different distribution
standards, different trustees, different situs, and different
timing for funding the trusts. As discussed further below, such
differences can create administrative burdens or complexities,
and may frustrate some of the transferor’s intentions as to
choice of trustee, distribution standards, situs, and similar
aspects of the trusts.

A Delaware Solution
The above approach, however, does not address an unmarried
individual or a widow or widower who desires to take
advantage of the current gift tax or GST tax exemptions, or
both, in 2012 without forgoing access, as needed, to these
assets in the future. This need, however, may be addressed
by making a completed gift to a trust established under the
laws of one of the jurisdictions allowing self-settled asset
protection trusts, such as Delaware. Through this approach,
the grantor along with descendants might be designated as
beneficiaries of such a self-settled trust to receive distributions
in the sole discretion of an independent Trustee. By
establishing this trust in a jurisdiction such as Delaware, which
has abolished the Rule Against Perpetuities, the grantor might
also allocate GST exemption to the trust to allow the trust to
benefit multiple generations of descendants without estate
tax inclusion over the trust’s duration.

The Solution’s Feasibility
The key factors in ensuring successful implementation of this
strategy are that the transfer be considered a completed gift
for gift tax purposes and that it is excluded from the grantor’s
taxable estate for estate tax purposes.
A primary reason that a jurisdiction such as Delaware, which
prevents creditors from reaching a properly drafted selfsettled asset protection trust, must be utilized is that creditor
access to the assets has been determined both by the Internal
Revenue Service (“IRS”) and case law to mean that the grantor
has not parted with sufficient dominion and control over the
transferred assets to constitute a completed gift for gift tax
purposes. On the other hand, the IRS determined in Revenue
Ruling 77-378 that lack of such creditor access to the trust’s
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assets does allow for a completed gift.
Similarly, the IRS and case law have determined that access
to trust assets by the grantor’s creditors can cause inclusion
of the assets in the grantor’s estate under either Internal
Revenue Code (“IRC”) Section 2036(a)(2) (retained right to
designate who will possess or enjoy the property) or IRC
Section 2038 (retained right to alter, amend, or revoke the
trust, such as by termination of the trust through a creditor’s
attachment of all the assets).
Another issue is whether an independent Trustee’s discretion
to distribute to the grantor causes estate tax inclusion
under IRC Section 2036(a)(1) (the retained right to income
or enjoyment of the assets). Treasury Regulation IRC Section
20.2036-1(b)(2) treats availability of the trust assets to
discharge a legal obligation of the decedent (such as debts)
as a retained right to enjoyment of the property. In contrast,
Revenue Ruling 2004-64 ruled that a grantor’s mere retention
of a discretionary beneficial interest is not alone sufficient to
cause estate tax inclusion under IRC Section 2036(a)(1) if the
grantor’s creditors cannot be satisfied from the trust assets, as
long as (i) there is no understanding or arrangement between
the grantor and Trustee regarding exercise of discretion for
the grantor and (ii) the grantor does not retain the power to
remove and replace the Trustee.

Such argument seemingly lacks merit, however, in light of
the Doctrine of Acts of Independent Significance. Several
judicial rulings, as well as Private Letter Ruling 9141027, have
held that the possibility of divorce, or of having or adopting
children, are diminimus and speculative in relation to avoiding
a creditor claim against a trust. In other words, family law
claims against a trust are collateral consequences of the act
of divorcing or having children which occur for independent,
unrelated reasons. These rulings conclude that such acts of
independent significance do not prevent a transfer to a trust
from being considered a completed gift nor do they cause
estate tax inclusion under IRC Sections 2036(a)(2) or 2038.

Using A Trust Protector
In order to further mitigate, or eliminate, exposure to the
incomplete gift or estate tax inclusion issues discussed
above, the Delaware asset protection trust could initially
omit the grantor as a beneficiary of the trust. In the future,
should the grantor’s change in circumstances dictate the
need to potentially benefit from the trust, an independent
continued on page 12

In addition, two Private Letter Rulings (PLR 9837007 and
PLR 200944002) have held that the creation of a self-settled
trust, with retained right to receive distributions from an
independent Trustee in a jurisdiction (Alaska) that does
not allow creditors to access the trust assets, can be both a
completed gift and not create estate tax inclusion under IRC
Section 2036(a)(1). These rulings did not address the estate
tax inclusion issue under IRC Sections 2036(a)(2) or 2038.
Nevertheless, without creditor access to the assets under the
trust’s applicable state law, there is no premise for inclusion
under either of these Code sections as well.

Acts of Independent Significance
Delaware’s asset protection law for self-settled trusts allows
specific creditors (in addition to defrauded creditors under
certain circumstances) access to trust assets as carved out
exceptions. These exceptions generally are for child support
and alimony, although alimony claims can be asserted only
if marriage occurred prior to creation of the trust. Of those
states with asset protection for grantors of self-settled trusts,
only Alaska and Nevada do not contain such exceptions.
Accordingly, some assert that this limited access for family
creditors creates estate tax inclusion exposure under IRC
Sections 2036(a)(2) and 2038 (note general discussion above).
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Trust Protector could add the grantor as a beneficiary. At
that point, exposure to these transfer tax issues might well
be subordinate to the more immediate concern for the
financial needs of the grantor in light of his or her changed
situation. For many individuals in a position to take advantage
of the large gift and GST tax exemptions available for the
balance of 2012, the prospective need to benefit from the
transferred assets, in light of their remaining net worth, may
be sufficiently speculative at the time of the gift to warrant
such approach.

The Prenuptial Alternative
Another beneficial aspect of planning for unmarried
individuals under Delaware law should be noted here.
Because alimony claims can only be brought against Delaware
asset protection trusts by spouses of grantors who married
the grantor prior to creation of the trust, such trusts present
a potentially superior alternative to prenuptial agreements.
There are a number of factors that can cause a court to
partially or completely disregard a prenuptial agreement in
many jurisdictions, such as lack of competent attorney review
for both parties prior to execution of the agreement, or a
lack of fairness as determined in the court’s discretion. Such
exposure is eliminated with a self-settled asset protection
trust created under Delaware law before marriage. Further,
such alternative eliminates the need to broach the prenuptial
agreement issue with a prospective spouse, often a difficult or
untenable topic that can threaten the impending marriage.

Married Couples Revisited
Utilizing a Delaware self-settled asset protection trust as
a means of using one’s lifetime gift tax exemption while
retaining the right to receive distributions in the discretion
of an independent Trustee need not be limited to unmarried
individuals. The Reciprocal Trust Doctrine issue for married
couples each establishing trusts that benefit the other
spouse is significant, and the couple must rely largely upon
subjective factors in establishing enough differences in the
trusts that will hopefully be sufficient to prevent the IRS from
asserting this Doctrine. Further, implementation of such
differences can cause administrative burdens or necessitate
the insertion of trust provisions that are not entirely consistent
with the couple’s overall objectives. Further, in a variety of
circumstances, one or both spouses may not feel entirely
comfortable with using a beneficial interest in the other
spouse as a means of indirect access to the assets.
Alternatively, each spouse could instead create a self-settled
Delaware asset protection trust, retaining the right to receive
distributions directly for himself or herself through the
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discretion of an independent Trustee. Such approach entirely
avoids exposure to the burdens and uncertainty of the
Reciprocal Trust Doctrine.

Conclusion
Delaware law provides a flexible solution to the challenge of
using one’s lifetime gift tax exemption and GST tax exemption
in 2012 before they expire while still retaining access for
the transferor to the gifted assets as needed. While many
view Delaware asset protection trusts as tools for creditor
protection, these trusts can also provide a structure for
making completed gifts that are excluded from one’s taxable
estate for federal gift and estate tax purposes while retaining
a direct beneficial interest in the transferred assets. In the
current volatile economic environment, such flexibility may
provide just what is needed to allow individuals the peace of
mind necessary to take advantage of the closing window of
opportunity for wealth transfer in 2012.
Martyn S. Babitz, Esquire is National Director of Estate Planning and
Senior Vice President for Hawthorn, PNC Family Wealth, where he
focuses on delivering estate planning advice to ultra-high net worth
individuals and families. Mr. Babitz has 24 years experience and has
been widely published in national and regional legal periodicals such as
Estate Planning Magazine and the Journal of Practical Estate Planning,
and speaks frequently on estate planning and related topics. Mr. Babitz
received his B.S. in Economics, summa cum laude, from the Wharton
School of the University of Pennsylvania and his Law Degree from the
University of Pennsylvania Law School.
Michael M. Gordon is a Director at the Wilmington law firm of Gordon,
Fournaris & Mammarella, P.A. He is a graduate of Fairfield University and
the Catholic University of America, Columbus School of Law. He received
his Masters of Law in Taxation from Villanova University School of Law in
2008 and is a member of the Delaware and Maryland Bar Associations.
Michael is the current Chair of the Estates and Trusts Section of the
Delaware Bar Association. He is also a member of the American Bar
Association where he serves as Vice Chair of the Asset Protection
Planning Committee of the Section of Real Property, Trust & Estate Law.
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Choosing a Private Trust Company
Holly Isdale

Family offices have been around for years, and, while many
family offices have held trust powers over the years, creating
a family private trust company has been relatively uncommon
for wealthy families. A private trust company (“PTC”), also
known as a family trust company, is an entity that provides
trust and fiduciary services to a single-family group. It is a
state-chartered, regulated entity and, as such, is prohibited
from doing business with the general public.
As more and more states enact legislation to encourage PTCs,
these structures are gaining in popularity. For families who
hold family businesses, have active investment- oriented
family offices, or who are simply frustrated by the constant
turnover and service limitations of their institutional
fiduciaries, the PTC offers a unique opportunity to further
both the estate planning as well as the family governance
aspects of their wealth management plans. However, the path
from choosing to pursue a PTC charter to actual operation
can be full of challenges for families who fail to address
substantive operational and governance issues up front.
This article provides a brief overview of the PTC landscape
and attempts to lay out some of the pros and cons of this
structure.

documents may specifically direct the trustee to hold assets
but the laws still require a trustee to exercise “prudent”
judgment as to when the purposes of the trust might be
better served by diversifying out of the concentrated or
illiquid asset. A PTC can be structured to provide very tailored
due diligence and oversight of unusual assets or concentrated
positions, permitting a better balance between the perceived
need to diversify and the grantor or beneficiary’s desire to
hold the asset. PTCs can also hold other assets, such as real
estate, private equity or alternative assets such as hedge funds
in concentrations that may be appropriate for the family but
might not be acceptable to a commercial fiduciary. As PTCs
have no profit motive, no proprietary product and no conflicts
of interest, the entity can reduce costs of trust administration,
while ensuring that risk management is targeted to the needs
of the family.
Limited Liability for Trustees and Family members. Trustees have
personal liability for their decisions. This can be a deterrent
for qualified individuals who would otherwise be willing to
continued on page 14

Benefits of a PTC
PTCs offer many advantages to families in the management of
irrevocable trusts used for estate planning and, in the context
of family businesses, a vehicle for succession planning. These
benefits include:
Clear Trustee Succession. Creating and naming a family owned
private trust company as trustee can help insulate the family
from the risks of individual trustees (who die or may become
incapacitated) as well as corporate fiduciaries (who can
undergo mergers, changing ownership and service models
drastically, or even go out of business entirely). A PTC provides
a known successor for family trusts and can ensure that the
PTC will reflect the family’s values and goals in the ongoing
management of the assets. Moreover, the PTC will usually hire
(internally or outsourced) professionals to manage the trusts
and provide for family involvement in the various operational
committees, ensuring institutional-quality oversight for the
family assets.
Non-Traditional Asset Management. Generally speaking, wealth
is created through the ownership of concentrated holdings,
usually rooted in the creation of a business venture, which
may or may not be “family owned.” PTCs can be structured to
preserve the ownership of these assets. Under the Uniform
Prudent Investor Act (adopted in almost all states), trust
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advise a family in a fiduciary capacity. Using a PTC can allow
these individuals to assume an active role on the board of
directors, with an added level of liability protection provided
by PTC level D&O insurance. Further, a well-constructed
PTC can provide the infrastructure (and administrative
support) to establish clear processes and procedures for
trust administration, so that there is no tradeoff between
institutional oversight and personal service.
Improved Investment Opportunities and Oversight. Many
PTCs are formed by families with large pools of liquid
assets (often from the sale of a business) and managed on
a commingled basis. The PTC structure can facilitate the
creation of investment vehicles, such as common trust funds,
to allow trusts of all sizes to access asset classes with higher
minimums. These vehicles can provide better pricing and
lower investment minimums because the common trust fund,
not the individual investor trusts, are seen by investment
managers as a single entity. Thus family trusts accounts,
regardless of size, can invest in assets such as private equity
funds or hedge funds that would be otherwise inaccessible.
Known levels of regulatory oversight. With the recent changes
to the exemptions for family offices from SEC regulation, many
families are turning to PTCs as a way to avoid becoming a
“registered investment advisor” with the attendant disclosure
to the SEC. While the choice of a PTC structure is not without
its own regulatory considerations, many states permit PTCs to
ask for exemptions from the standard regulatory requirements
that would apply to banks or trust companies that serve the
broader public.
Choice of State Laws. As state laws on decanting, taxation, and
prudent investor rules vary, the PTC can permit a family to
choose a jurisdiction most beneficial to the particular issues
facing the family in its succession planning. Separately, each
state has different rules for how a PTC can qualify and operate
in its jurisdiction (discussed below) that will often dictate
where the PTC will be set up. Several states have actively
sought PTC business and have adopted legislation to facilitate
the creation and operation of PTCs in those jurisdictions.
Further, a PTC can usually create subsidiaries to gain access
to any jurisdiction necessary, allowing for even more forum
shopping as trusts are created.
Family Leadership Opportunities. The PTC offers an opportunity
for family members to have significant involvement in the
oversight and operation of the governing entity, within limits.
While the IRS has provided some guidance in Notice 2008-63
on the operation of PTCs, the extent of family involvement
is still somewhat unclear. The IRS notice discourages family
member involvement in discretionary distributions or
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amendment committees; however, the operation of a PTC
still provides many opportunities for a family to participate
in the dialog around trust management to an extent denied
them in an institutional relationship. This, in turn, creates
an opportunity for the family to better shape the longterm stewardship of their family’s wealth and cultural goals.
Trustees have an obligation to ensure that the beneficiaries of
trusts understand the provisions and are knowledgeable as to
the management of their trust assets, which also ensures the
education and development of family members.

Considerations to forming a PTC
While the regulatory oversight may be seen as a drawback of
a PTC, there are other considerations for families to consider.
First, most states have some capital requirement for the
PTC itself, in order for it to act as a fiduciary and exercise
the fiduciary powers granted under state law. These capital
requirements can range from a few hundred thousand dollars
to several million dollars of capital. Upfront legal fees can add
another hundred thousand dollars or more to the process
and there may be application fees at the state level. Trust
companies often need to have some level of administrative
and reporting capability, which can be developed internally
or outsourced. While these costs may seem significant,
most families realize overall cost savings, particularly when
compared to corporate fiduciaries (who must operate at often
significant profit margins to account for overhead). Because
a PTC can tailor its services to the family’s needs, and hire
external providers on an as needed basis, the operational
costs can be significantly reduced. All PTCs will have some
level of public disclosure, depending on the chartering
state, but families can either select a state that will allow for
exemption from these requirements, or adopt a structure that
limits any public disclosure. While some states (South Dakota)
require significant personal and financial information from
principal shareholders, board members and executive officers
of the PTC, others have minimal disclosure and information
requirements (Tennessee). One final consideration is often
the state requirements for a local presence. This can vary by
state and require simply a mailbox to an established office or
frequent presence in the state by at least some of the officers.

Alternatives Considered
When considering a PTC, it is important to understand the
alternatives available. Where the assets are not significant, or
where the family governance structures do not exist, creation
of a PTC may not be a viable option. Depending on the
structure of the family at the time the PTC is contemplated,
the family can always opt to maintain the status quo and
employ a variety of corporate and individual trustees. Where
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the main asset is a family business or other illiquid asset,
this may seem easier while the founding members (or trust
grantors) are alive, but can have significant ramifications for
the continued operation of the business as the ownership
shifts into trust. Trustees are responsible for voting the shares
held in trust, and this may be at odds with the family’s goals.
Other options exist for families using corporate fiduciaries but
may not provide the desired levels of control. Many states
permit the use of “directed trusts” where the administrative
duties can be separated from the investment of trust assets.
As such, a corporate trust company can be hired as a “directed”
trustee for all or part of a trust corpus and will take “directions”
from a designated external individual or committee. Most
directed trusts must be created, so this option is often not
available to existing trusts without some form of alteration
(either “decanting” to a new trust, if permitted under state law
or seeking a court order to amend the trust). While directed
trusteeships can avoid the need for a regulated PTC, the
ultimate matter of controlling succession and decisions with
respect to directed assets remains.
Other families will choose to use a common trustee, often
in coordination with a directed trust structure so that all
family trusts have one corporate fiduciary and one common
investment committee. The treatment of these investment
committees is uncertain under the new SEC rules with respect
to registered investment advisors so this structure may simply
trade one type of regulatory oversight for another (although
these investment committees should fall within the definition
of a family office but each situation should be reviewed under
SEC notices on family office operations (SEC Release No.
IA-3220)). Likewise, the succession and control issues remain
as individual committee members’ transition. If a family is
adopting a single corporate fiduciary and using an investment
committee to direct trust assets, they would be wise to have
some form of formal governance (and legal support) to
the investment committee operations, both in terms of its
operation as well as contractual limitations with trusts that are
managed by the committee. This structure also still exposes
the family to the risk of transitions at the corporate fiduciary
level, where they have little control over changes in either
the cost of the services or a change to the service structure.
This lack of control remains a deterrent for many families. If
this alternative is pursued, families should select a trustee
through a rigorous selection process and provide for some
continuing oversight and due diligence process as to the
management team selected. Finally, there are many smaller
commercial trust companies that are eager to add assets
to their balance sheets. Families looking at these providers

should consider the owners’ exit strategies and whether a joint
venture is possible (or even of interest). A very large family
might be able to negotiate an equity stake in the controlling
entity, or some significant discount for services. Investment
management firms, including trust companies, often trade at
significant multiples to established book valuations in a sale;
this premium is never passed along to the clients but retained
by the equity owners. For families of substantial size, it seems
feasible that failing to monetize the value of these trust
assets by negotiating an equity stake or a significant break
in fees might be considered a breach of their own fiduciary
obligation to the family and succeeding generations when
alternatives like a PTC exist.
While a Private Trust Company is not a viable alternative
for every family, for families of significant wealth, families
with operating businesses, or families with unusual assets,
such as significant real estate investments, active family
offices, or just odd assets like art or collectibles, the PTC
should be given serious consideration as an alternative to a
corporate or individual fiduciary. The collateral benefits to
family operations, governance and succession plans (not to
mention operational cost savings) can far outweigh the initial
headaches of setting up a potentially complex entity.
Holly Isdale is the founder of Wealthaven, a consulting firm focused
on family business and family office matters. She is a tax attorney
by training, with over 20 years of Wall Street experience leading the
investment and estate planning teams at several large institutions.
Her work with private trust companies includes creation of the entity,
establishing ongoing operational and family governance structures and
providing administrative and investment oversight.

PEPC ANNUAL MEETING/
SEMINAR/RECEPTION
The Barnes Foundation
2025 Benjamin Franklin Parkway
Philadelphia, PA 10130
www.barnesfoundation.org

Thursday, May 9, 2013
4:00 – 6:00 p.m. – Program
6:00 – 8:00 p.m. – Reception with
access to exhibits
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PEPC Annual Golf and Tennis Outing
This event was held again at the Philadelphia Cricket Club.
Our thanks to the following sponsors:

Event Sponsors
BNY Mellon Wealth Management
CBIZ
John Hancock Brokerage

Drink Station Sponsor:
Key National Trust Company of Delaware

Tennis Sponsor:
Brown Brothers Harriman & Co.

President Alan Mittleman

Hole Sponsors:
AEG Financial Services
Branca-Rampart Agency, Inc.
Chamberlain, Hrdlicka, White, Williams & Aughtry
Coventry
EAC Valuations, LLC
Gold Gocial Gerstein, LLC
Hempstead & Co. Inc.
Highland Capital Brokerage
HUB International
Intervention Associates
Karr Barth Associates, Inc.
MetLife

Tennis players

Morris J. Cohen & Co., P.C.
Nationwide Financial
owR Opinion
Pennsylvania Trust
Perspective Financial Group, LLC
Weber Gallagher Simpson Stapleton Fires & Newby LLP
The Zeplowitz Group

Cocktail reception
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Our PEPC volunteers: Kit McCarty and Dave Watson

Joseph Stoll, Bradley Rainer, Phil Perskie, David Schwartz

Samuel C. Bridgers, III, Andrew C. Hipple, John T. Boxer, Thomas A. Lane, III

Joseph Rink, Tom McCabe, Warren Reintzel and Alan Mittelman

Chris Gleeson, Vince Mitchell, their caddy, Michael Bonventure and
Jonathan Corle

Peter Corrado, Russ Bishop, Robert Miller and Jerry Block
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EOLI: Notice and Consent Requirements
All Advisors Must Know
Kevin J. Manning, CFP & Andrew J. Haas, Esquire

Introduction
Employer Owned Life Insurance (“EOLI”) is a product often
incorporated into the estate and business succession
plans of owners of closely-held businesses. It is frequently
implemented as a technique to provide liquidity in the event
of certain major triggering events in the life of a business.
EOLI can be used to protect against the loss of productivity
upon the death of key employees, to generate cash to fund
obligations under employee benefit plans and to fund buysell agreements among co-owners. The primary benefit of
EOLI is the income tax advantages available: generally, the
cash within a policy can grow income-tax free, and the death
benefit may also be received without any income tax liability.
Companies began to take advantage of the inherent leverage
of EOLI by insuring not only key employees, but as many
employees as possible to generate positive cash flow. These
arrangements, also known as “janitor insurance”, raised
significant questions regarding insurable interest. Congress
responded in 2006 by passing Internal Revenue Code
(“IRC”) section 101(j), effective August 17, 2006. This section
dramatically changed the income-tax free nature of EOLI,
instead making the general rule that death benefits paid to an
employer are generally taxable to the extent they exceed the
employer’s premium payments, unless specific requirements
are met.
For example, assume a company holds a $10MM policy on
the life of an employee (purchased in 2007). The company
does not provide notice of the insurance in compliance with
section 101(j) and does not receive the employee’s written
consent. During the lifetime of the employee, the company
makes $1MM of premium payments. The employee dies and
the company receives the $10MM death benefit. Instead of
having a net $9MM tax-free return on its $1MM investment,
the $9MM is brought into the company’s gross income,
resulting in over $3MM of potential income tax liability!

Section 101(j) Requirements
As a result of section 101(j), the death benefits payable under
EOLI arrangements could result in income taxation to the
extent that the death benefit exceeds the employer’s basis in
the policy, unless (1) a valid exception applies and (2) notice
and consent requirements are satisfied.
The valid exceptions are based upon (1) the status of the
insured with respect to the employer or (2) the purpose
of the death benefit. If the insured is an employee at any
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time during the 12 month period before his / her death or
is a director or a highly compensated employee, the first
exception would apply. The second exception applies when
the death benefit is paid to a member of the insured’s family,
a beneficiary designated by the insured or a trust for a family
member or designated beneficiary. Further, the second
exception applies when the death benefit is used to buy
an equity interest in the employer/business from a family
member, a designated beneficiary or a trust for a family
member / designated beneficiary of the insured’s estate.
The notice and consent requirements are simple yet critically
important. Prior to the issuance of an insurance contract, the
employer must do the following:
(1) The employer must notify the proposed insured that
the employer intends to insure his/her life;
(2) Provide the employee with details regarding the
maximum amount for which he/she could be insured;
(3) Notify the employee that the employer will be the
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beneficiary of the death proceeds; and
(4) Specify to the employee the conditions under
which the policy may be retained after employment
terminates.
After the employer satisfies the notice requirements above,
the employee must provide written consent to being insured.
It should be emphasized, however, that the valid exceptions
mentioned previously are available only if the notice and
consent requirements are met before the life insurance policy
is issued.
After a contract is issued, section 101(j) stipulates that an
employer is required to file Form 8925 annually with the
employer’s tax return. Form 8925 will include the following
information:
(1) Number of its employees at the end of the tax year;
(2) Number of employees insured under EOLI contracts at
the end of the tax year (only to include policies issued
after August 17, 2006);
(3) Total amount of EOLI insurance inforce;
(4) Taxpayer identification information regarding the
policyholder and the policyholder’s type of business;
and

redemption agreement, falls under the rules of IRC section
101(j) because the corporation is the owner of the policies.
In certain instances, such as when there are very few owners
involved, a buy-sell agreement may be structured as a crosspurchase agreement, where the owners of the entity own
the life insurance on the lives of the other owners. Since
the entity is not the owner of the life insurance, that type
of arrangement would not fall under IRC section 101(j) as
EOLI (note, however, that if the entity is a partnership, a
cross-purchase agreement among partners may still fall
under section 101(j)). Any hybrid of the two types of buysell agreements would, of course, require section 101(j) be
followed to the extent that life insurance policies are owned
by the entity/employer.
The shareholders in the PLR completed an insurance
application in order for the corporation to purchase the life
insurance. As is required on an insurance application, it stated
the owner and beneficiary (the corporation) and the amount
of coverage being obtained. The corporation did not issue
any other notice before the applications were distributed that
indicated an intent to purchase life insurance, the amount
of coverage, or that the coverage could continue after the
continued on page 20

(5) Confirmation of whether or not the policyholder
complied with the notice and consent requirements
listed above.

PLR 201217017
The Internal Revenue Service recently applied the rules of IRC
section 101(j) to a typical buy-sell agreement for the first time
in Private Letter Ruling (“PLR”) 201217017. The taxpayer in the
PLR was a closely-held corporation that entered into a buy-sell
agreement with its shareholders (who were also employees)
to provide for the purchase of a shareholder’s stock upon his
or her death or termination of employment (the “Agreement”).
In order to fund the purchase, the Agreement required
the corporation to purchase and maintain life insurance
policies on the lives of the shareholders. The corporation
was therefore the owner and beneficiary of the policies. The
Agreement provided that if the Agreement was terminated, or
if a shareholder disposed of his or her stock in the corporation
as permitted under the Agreement, he or she had the option
to purchase the life insurance on his or her life owned by
the corporation (Query as to whether this is an incident of
ownership). If a policy was not bought, it remained an asset
of the corporation.
This type of buy-sell agreement, commonly known as a

19

Philadelphia Estate Planning Council

EOLI

continued

shareholder ceased to be an employee. These documents
were completed, but only after the corporation bought the
policies.
Perhaps surprisingly, the IRS reviewed the Agreement and the
applications for the policies as a whole and concluded that the
notice and consent requirement had been satisfied without
having separate documentation to that effect. The IRS
agreed that each shareholder had notice in writing that the
corporation intended to purchase life insurance on his or her
life, the maximum face amount which the shareholder could
be insured (in dollars), and that the corporation would be the
beneficiary of the proceeds. By signing both the Agreement
and the life insurance application, each shareholder/employee
consented to being insured under the contract and to being
insured after he or she terminates employment.

Analysis
PLR 2012217017 provides some insight as to how the IRS may
analyze specific instances of EOLI in the future. However, as
non-precedential and very fact specific, the PLR should not
be relied on, especially when there are significant adverse
income tax consequences for failure to comply. In addition,
the PLR does not address life insurance on key employees or
to fund employee benefit plans. While there are additional
documents beyond the life insurance application that may be
analyzed in these circumstances, it is hard to imagine that the
facts would be as strong as under a buy-sell agreement.
The best practice is to ensure that separate notice is given
which meets all of the requirements of section 101(j)
discussed above and each employee signs a separate
consent. In Notice 2009-48, the IRS identified very limited
circumstances where a failure to meet the section 101(j)
requirements may be overlooked. Specifically, the following
must be met:
(1) The applicable policy holder made a good faith effort
to satisfy the section 101(j) requirements, such as by
maintaining a formal system for providing notice and
securing consents from new employees;
(2) The failure to satisfy the section 101(j) requirements
was inadvertent; and
(3) The failure to obtain the requisite notice and consent
was discovered and corrected not later than the
due date of the tax return for the taxable year of the
applicable policyholder in which the EOLI contract was
issued.
In Notice 2009-48 (Question 8), the IRS also indicates that
the transfer of an existing policy from the employee/insured
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to the employer is sufficient to meet the notice and consent
requirements. Some commentators have suggested that
an employer can transfer a policy to the insured/employee
and then have the employee transfer the policy back to the
employer. This technique has not been tested with the IRS
and it is debatable whether the possible estate tax inclusion
issues outweigh the uncertain removal of the taint of noncompliance under section 101(j).
We all advise business owners on a regular basis. While
these requirements under section 101(j) have been in effect
since 2006, the recent issuance of PLR 201217017 serves as
a reminder of their importance. A relatively simple notice
and consent process can avoid what could be a significant
problem in the future.
Kevin J. Manning, CFP ®, serves as the Managing Director for
Highland Capital Brokerage – Mid Atlantic. Highland Capital
Brokerage is an insurance brokerage firm based out of King of
Prussia. Kevin is a member of the Association of Advanced Life
Underwriters and a CERTIFIED FINANCIAL PLANNER ™.
Andrew J. Haas, Esquire is a member of the Private Client Group
at Blank Rome LLP, resident in its Philadelphia office. His practice
consists primarily of estate and tax planning for owners of
closely-held businesses and other high net worth individuals.
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Welcome New Members
Andrew Beaver
Georgia Z. Beit
Bradford Bernstein, CFP
David Bookbinder
Richard J. Butts
Robert Capanna
Taylor Custis
Nicholas Dawit
Justin T. DeLuca, CFP, ChFC, CLU
Justin C. Esposito, Esq.
Heather Flanagan, JD, LLM, TEP
McKenzie Frankel, CFP
Chad Friedman, CFP, CRPC
Bill Keffer
Greg Marsh
Lee J. McManus
Amy Miller
Matthew Ostrelich
George T. Papanier
Dahesh D. Patel
Adam Poutasse
James Revels
Jordan A. Rosenblatt
Mark J. Rounds
Heidi R. Schwartz
Peter Scilovati, CIMA
Kevin W. Sheehan
John Song
William J. Stein
Robert A. Stewart, Esq.
Roger B. Syracuse, CFP
Margarita Tulman
Lawrence S. Tundidor, AAMS, AWMA
Peter J. Verdi
Kimberly M. Vogt
Michael Wall
Daniel J. Weiss
Matthew Zonies

Crump Life Insurance Services
Abbot Downing
UBS Wealth Management
GBQ Consulting
Keystone Care
Prudent Management Associates
Abbot Downing
Merrill Lynch
PNC Wealth Management
Pepper Hamilton LLP
PNC Delaware Trust Company
Entrust Financial, LLC
Wells Fargo Advisors
Montgomery McCracken Walker & Rhoads
Invotex
Wells Fargo Advisors, LLC
Intervention Associates
PricewaterhouseCoopers
Drinker Biddle & Reath LLP
Reed Smith LLP
Sauran Benson LLP
Citrin Cooper & Co., LLP
EMA Brokerage LLC
Rounds & Associates
Villanova University Law Student
Morgan Stanley Smith Barney
Threshold Group
Wilmington Trust
Astor Weiss Kaplan & Mandel LLP
Lamm Rubenstone, LLC
UBS Financial Services Inc.
Drexel University Law Student
ING Financial Partners, Inc.
Menlo Financial Consulting, LLC
Dilworth Paxson LLP
Docubank
ING Financial Partners, Inc.
Rothamel Bratton LLC
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Philadelphia Estate Planning Council Sponsorship Opportunities
The Philadelphia Estate Planning Council is pleased to
announce our new and improved sponsorship packages.
Our council is the largest estate planning council in the
country with a membership of over 850 estate planning
professionals. The PEPC offers several different types of
sponsorship packages that will give your company exposure
to the Philadelphia area’s leading estate planners. From event
sponsorships to year-long council sponsorships to website
advertising, there is a package designed for any budget.
Please contact the PEPC Office for additional details regarding
the packages.

Platinum Sponsorship - $7,500
The PEPC Platinum Sponsorship provides exposure to you
company over a year-long period. Platinum Sponsorships
are limited to five companies per year. Benefits range
from newsletter and website advertising, complimentary
registrations for various council events and more! Glenmede
Trust Company, Pennsylvania Trust and Freeman’s Auction
House have already confirmed their commitment as a
Platinum sponsor for the 2012-2013 year. Only two additional
spots remain – act quickly!

Luncheon Meeting Sponsorship - $3,500
The PEPC luncheon programs are typically held on the third
Tuesday of the month at the Union League. The luncheons
feature nationally known speakers from the estate planning
industry and attract over 200 attendees. Each program
features one sponsor and benefits include company
recognition on event marketing communications, opportunity
to make remarks at the luncheon, advertising in the PEPC
newsletter and more. All luncheon sponsorships for the 20122013 year are sold out. We are now accepting sponsors for the
2013-2014 programming year.

Annual Meeting Sponsorship - $2,000 - $5,000
The 2013 PEPC Annual Meeting will be held at the spectacular
new Barnes Foundation on May 9, 2013 from 3:00 – 7:00 p.m.
The event will feature one or more nationally known speakers
and a cocktail reception immediately following the program.
Attendance is expected to exceed 250 people, and spouses
and guests will be permitted to attend just the reception
portion for a reduced price (compared to the full meeting and
reception price). The Annual Meeting is expected to have
one “Lead” sponsor at the $5,000 level; up to 5 “Presenting”
sponsors at the $3,500 level; and the balance will be
“Supporting” sponsorships at the $2,000 level.

Roundtable Session Sponsorship - $750
The PEPC offers three or four roundtable session per year
and they are normally held at the BNY Mellon building in
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Philadelphia. The roundtables run from 12:00 to 1:30 p.m. The
programs are open to PEPC members only and usually attract
75- 100 attendees. Each program features one sponsor.

Golf & Tennis Outing Sponsorships $300 - $2,000
The 2013 PEPC Annual Golf & Tennis Outing will be held in
May at St. Davids Golf Club in Wayne, PA. The tennis outing
will be held at the Merion Cricket Club. The outing normally
attracts about 150 people. Several different sponsorships
are available ranging from $300 for a hole or drink station
sponsorship up to $2,000 for an event sponsorship.

Social Event Sponsorship
The PEPC offers several different types of social events
throughout the year, ranging from networking happy hours
to cocktail receptions with a featured speaker. Depending
on the event, attendance ranges from 50 to over 100 people.
Sponsorship prices range from $500 - $2,000 per event and
benefits vary based on event.

Women’s Initative Program Sponsorship $500 - $1,000
The PEPC offers three programs sponsored by the Women’s
Initiative each year which typically include an evening “Speed
Networking” event, an evening speaker/author event, and
a panel breakfast event. The programs are open to all PEPC
members (not just women members), and guests, and usually
attract 40-60 attendees. Each program typically features one
sponsor at the $1,000 level or two sponsors at the $500 level.

Look Who’s Coming Sponsorship - $1,200
All council events on the PEPC website will have a “Look Who’s
Coming” link. This link allows PEPC members to view the
entire list of attendees for any given event. The sponsoring
company will have their logo displayed on every attendee list,
for every council event. This is an annual sponsorship starting
on the date of the sponsorship commitment. The sponsoring
company will also have first right of refusal of sponsorship
renewal for the following year.

Website Advertising
Website banner advertising is available on the new PEPC
website. The current site attracts approximately 1,500 hits per
month and we expect even more with the new site. Banner
ads will appear on all pages of the website. Rates are as
follows:
Gold Banner Ad
$1,200 for a 6-month placement
$2,000 for a 12-month placement
Silver Banner Ad $600 for a 6-month placement
$1,000 for a 12-month placement
Bronze Banner Ad $200 for a 3-month placement

www.philaepc.org

PEPC Has a New Website! (www.philaepc.org)
After months of hard work and dedication, the Technology
Committee is pleased to announce the launch of our new
PEPC website! This new site is not just about a new look.
We have added some helpful new features that you can
begin using as soon as you log in for the first time as a PEPC
member. Having trouble logging in as a member? Email
staff@philaepc.org with any questions.

Social Media
All PEPC members are invited to join the PEPC LinkedIn group.

News & Information
Get up to the minute estate planning news in one place
through our compilation of RSS feeds.

Newsletters
Are you digging through your office trying to find a previous
issue of a PEPC newsletter? Look no further! You can
download previous newsletters directly from our new and
improved newsletter page. You can even use our new search
engine to find specific topics or people of interest.

Post Your Own Articles
Did you recently write an article for another industry
publication that you want to share with PEPC members? Have
you recently read something online that you think other
PEPC members would benefit from reading? Simple visit the
“Articles” page and post the information.

Enhanced Member Profile
Members are now able to upload their bio and headshot to
their member profile.

Event History
Once logged in, PEPC members can access a list of all
programs they’ve attended through their member profile.
This feature can also be used to easily generate attendance
confirmations and receipts without having to contact the
PEPC Office.

Online Event Registration
Check out the home page for a complete listing of all
upcoming PEPC events.

Look Who’s Coming
All PEPC event pages now include a link that allows you to see
who is already registered to attend the meeting.

Job Bank
Employers can post a job position to over 900 qualified
professionals involved in estate planning in the Philadelphia

area. To list a posting for three months, the cost is $100.00 for
members and $200.00 for non-members.

Member Directory
PEPC members have access to a full membership directory.
Search by name, company or discipline.

Photo Galleries
Check out photos from all of PEPC’s events at our new and
improved photo gallery.

Advertising
The new council website now allows companies to purchase
banner advertising.

SAVE THE DATE

Welcome Back Party
October 4, 2012
5:30 – 7:30 p.m.
Philadelphia Museum of Art
Perelman Building
2525 Pennsylvania Avenue
Philadelphia, PA

Access to the Winslow Homer exhibit is included
in the registration fee for all attendees.
This event is sponsored by Chartis Insurance Company
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Mark Your Calendar
2012-2013 Luncheon Programs – 11:45 – 1:45 p.m.
All education programs are held at The Union League,
140 South Broad Street, Philadelphia.

January 22, 2013

September 24, 2012 ( Monday)

Topic: Estate Planning Around Divorce and General
Legislative Updates

Topic: “Anticipating Tomorrow: A Symposium on Emerging
Legal Issues in the Life Insurance Industry”

Speaker: Carlyn S. McCaffrey, McDermott Will & Emery LLP
New York, NY
Sponsor: Wells Fargo Privatae Bank and Abbot Downing

Speaker: Stephen C. Baker, Drinker Biddle & Reath LLP
Philadelphia, PA
Sponsor: Drinker Biddle & Reath LLP

October 23, 2012

February 19, 2013

Topic: Estate Planning Around Hard To Value Assets
Speaker: John W. Porter, Esq., Baker Botts LLP
Houston, TX
Sponsor: Value Management Inc.

Topic: M
 inimization or Avoidance of State Income Tax
Issues for Trusts
Speaker: Richard W. Nenno, Esq., Wilmington Trust
Wilmington, DE
Sponsor: Wilmington Trust

November 27, 2012

Topic: “Carried Interest Transfer Planning For Private Equity
Professionals”

March 19, 2013 – Breakfast Meeting

Speakers: N. Todd Angkatavanich, Esq. & David A. Stein
Withers Bergman LLP
New Haven, CT
Sponsor: Hawthorn, PNC Family Wealth

Speaker: Anirban Basu, Sage Policy Group, Inc..
Baltimore, MD
Sponsor: Offit Kurman

Topic: Economic Update

Register at www.philaepc.org

